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a... Air Force Judge Advocate General's Bulletin is published 
bimonthly by the Office of The Judge Advocate General of the 
Air Force to provide a means for the exchange of ideas , 
experiences, and information by the members of The Judge 
Advocate General's Department. It will contain a survey of 
important legislative, administrative, and judicial developments 
in military and related law fields. Articles, materials, and 
suggestions of items for publication are invited. Frankdiscussion 
of all relevant issues is encouraged, Manuscripts and corres- 
pondence regarding editorial matters should be submitted to the 
Office of The Judge Advocate General of the Air Force, ATTN: 
Special Activities Group, Headquarters, United States Air Force, 
The Pentagon, Washington 25, D. C., telephone OXford 7-6380, 
Views and opinions expressed inthis publication are those of the 
authors, and they arenot necessarily concurred in by The Judge 
Advocate General of the Air Force. 
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REGINALD C. HARMON 
Major General, USAF 
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MAJOR GENERAL REGINALD C. HARMON 


The First Judge Advocate General Of The 
United States Air Force 


On 31 March 1960, Major General Reginald C. Harmon will retire 
from active military service and thus end his long and distinguished 
career as the first Judge Advocate General of the Air Force. He will 
be succeeded by Major General Albert M. Kuhfeld, The Assistant Judge 
Advocate General. Because Major General Harmon has carved a unique 
niche in military history and in view of his significant contributions 
to the defense of our country it is deemed appropriate to publish a 


brief summary of his background and accomplishments in this issue of 
the Bulletin. 


The following pages will also include a farewell statement by 
Major General Harmon preceded by letters from The Secretary and The 
Chief of Staff, United States Air Force who join a host of other 
distinguished military and civilian leaders, including Judge Advocates 
everywhere, in expressing appreciation to Major General Harmon for his 
illustrious military service and, with warm personal regards, wishing 
him success and happiness in the future. 


Since Major General Harmon inaugurated this publication it seems 
appropriate that this first anniversary issue should be dedicated to 
him. The editors fondly hope that the future of the publication will 
make General Harmon justly proud of his role in initiating it; and, 
that it will make such important contributions to military and civilian 
jurisprudence that he will always consider it to be one of his lasting 
achievements. 
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MAJOR GENERAL REGINALD C. 





BIOGRAPHY 


Reginald C. Harmon was born 5 February 1900, on a farm near Olney, 
Illinois, where, after graduation from high school, he taught at a country 
school for two years. He was graduated from the University of Illinois, 
College of Law, with the Degree of Bachelor of Laws in 1927, and was 
awarded the honorary degree of Doctor of Laws by the National University, 
Washington, D. C. in 1951. He is married and has one daughter. He 
practiced law in the State of Illinois from 1927 until October 1940; and 
from 1929 to 1933 served two terms of two years each as Mayor of the 
City of Urbana, Illinois. In this capacity, in January 1932, he declared 
the nation's first business moratorium to stop a run on the banks and 
prevent economic chaos in the city. General Harmon is a member of the 
Bars of the State of Illinois and the United States Supreme Court. 


Notwithstanding the time demands of his duties as Mayor of the city 
and as a private legal practioner, he found time to provide leadership 
to a variety of fraternal and civic organizations including the Illinois 
State Presidency, in 1937, of the National Exchange Club, an organization 
of business and professional men. He is a member of the Phi Delta Phi 
legal fraternity, the American Bar Association, the Federal Bar Associa- 
tion, the Judge Advocates Association, and an honorary member of the 
Institute of Military Law. He is also a Ruling Elder of the National 
Presbyterian Church in Washington, D. C. 


General Harmon's military career had its inception with the Univer- 
sity of Illinois Reserve Officers Training Corps from which he graduated 
in 1926 and was commissioned a second lieutenant in the Field Artillery 
Reserve. In October 1940, he was called to extended active duty in the 
military service at Wright Field, Dayton, Ohio, as a major in the Officers' 
Reserve Corps of the Army. From 1940 through 1945, General Harmon was in 
charge of the legal representation of the United States Government in the 
industrial expansion program to meet the needs of the rapidly expanding 
Army Air Corps during World War II. In recognition of his outstanding 
service in the creation of new sources of production of aircraft equip- 
ment, he was awarded the Legion of Merit. From 1945 to 1948, he was 
the Judge Advocate of the Air Materiel Command where his duties included 
the legal representation of the Air Force in its billion dollar procure- 
ment program. In 1946, he left the ranks of the Reserve Corps and be- 
came a member of the Regular component. On 8 September 1948, he was 
appointed the first Judge Advocate General of the United States Air Force 
and promoted to the rank of Major General. On 8 September 1952, General 
Harmon was reappointed for a second term as The Judge Advocate General; 
and in 1956, he was reappointed for a third term. 








As The Judge Advocate General of the Air Force, General Harmon 
supervises a force of approximately 1400 lawyers and 1900 nonlawyers 
who are assigned to about 400 different legal offices throughout the 
world. He is also the legal advisor to the Chief of Staff, USAF. By 
statute, General Harmon exercises general supervision over the admin- 
istration of military justice within the Air Force. This tremendous 
responsibility in the field of military justice is equaled, if not 
surpassed, by the many facets of his civil law responsibilities, which 
include the legal representation of the United States Air Force in all 
of its manifold civil and business activities. 


On 17 December 1956, General Nathan F. Twining, Chief of Staff of 
the United States Air Force, presented to General Harmon the Distin- 
guished Service Medal, our Nation's highest military decoration for \ 
other than combat service. This award was made because of General 
Harmon's leadership and initiative in the establishment of a legal 
department for the United States Air Force and for his actions and 
services which contributed to public confidence in military law and 
its administration in the Armed Forces. 


General Harmon has provided the leadership for the building of 
one of the largest legal organizations under one head in the world, 
if not the largest, to handle the vast amount of legal business in 
the United States Air Force both criminal and civil. He has held 
his present position longer than anyone has ever held a similar position 
in any of the military departments in modern times. He has served under 
two Presidents, of different political parties, six Secretaries of the 
Air Force and three Chiefs of Staff. 


As evidence of the respect in which he is held by other members 
of his profession, he was selected in 1957, as Chairman of the General 
Counsels Group which consists of eighty-three members composed of the 
heads of the legal departments of all of the various agencies of the 
United States Government which are situated in the nation's Capital. 
He is currently a member of the Steering Committee of that organization. 


In 1955, General Harmon was selected by the Department of State as 
one of the Delegates from the United States to the First United Nations 
Congress in Geneva, Switzerland, convened to consider the Prevention of 
Crime and the Treatment of Offenders. 


General Harmon is frequently selected to represent the Department 
of the Air Force as the guest speaker at official functions. In addition, 
he has authored many articles for professional journals. 
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Farewell Message 8 March 1960 


All Judge Advocates 


Lis As I leave an active association with my fellow Judge Advocates, I 
want to again thank you for your loyal support and friendship through 
the many years of my term as The Judge Advocate General. 


2. It gives me great pleasure to relinquish the responsibilities of 
the Office of The Judge Advocate General to my successor, Major General 
Albert M. Kuhfeld, who has contributed so much to the success of our 
mission as military lawyers. His outstanding ability, his dedication 
to the Air Force and The Judge Advocate General's Department, and his 
sincere personal interest in the welfare of all Judge Advocates are 
well known to all of us. 


3. I have told you many times in the past of my admiration for your 
professional competence and for the way in which you have overcome many 
difficulties in our new and growing Department. At this time, I would 
like to thank you especially for the kindness which you have extended 
to Mrs. Harmon and to me in our meetings with you at our posts through- 


out the world. Your warm hospitality will always be remembered by us 
with gratitude. 


4. I wish you continued success in your careers as Judge Advocates, 
and happiness and good fortune to your wonderful families. 


iad! 3 


REGINALD C. HARMON 

jor General, USAF 

e Judge Advocate General 
United States Air Force 

















THE LEGAL POSITION OF THE UNITED STATES FORCES 
IN KOREA 


By Mr. Murray Gray, Legal Adviser, UNKRA 


It is recognized everywhere that Korea is a sovereign nation and 
there must be a legal basis for foreign troops to be stationed in a 
sovereign country. Otherwise it might be considered as an invasion or 
an aggressive act against the country and its people. This discussion 
will include: the legal basis which authorized the United States Forces 
to come to and remain in Korea; and, the legal position of the United 
States Forces in Korea, as between the Government of the Republic of 
Korea and its people. 


The legal position of the United States Forces in Korea has been 
developed through the United Nations by agreements between the United 
States and the Republic of Korea. When discussing the legal position 
of the U.S. Forces in Korea, I find it rather difficult to segregate 
the actions of the United Nations and those of the United States, be- 
cause the stationing of U.S. Forces in Korea may well be considered 
as emanating from a series of interrelated events which prompted the 
United Nations and the United States to station and maintain the U.S. 
Forces in Korea. Whether this was done through United Nations action, 
or through direct agreement with and treaties between the United States 
and the Republie of Korea, in each case it was done at the request of 
the Government of the Republic of Korea. 


In September 1945, shortly after the signing of the World War II 
surrender agreement, the territory of Korea was occupied by the Russians 
to the north of the 38th parallel and by United States forces to the 
south. For the purpose of this discussion, I shall only state that 
the placing of the Russians above the 38th parallel and the United States 
Forces below the 38th parallel was not intended to give the Russians 
jurisdiction over northern Korea to the exclusion of the Allied Powers. 
Nor was it intended to divide the country between two different political 
ideologies. However, it may well be said that Korea's trouble today 
stems from the fact that the Russians have seen fit to exclude the 


The author is a graduate of St. Johns University, School of Law 
and a member of the Bars of the State of New York and the Republic of 
Korea. He is the Legal Counsel of the United Nations Korean Recon- 
struction Agency in Japan and Korea. 











United States Forces and the Southern Korean Government from that portion 
of the Korean territory above the 38th parallel in order that the Russians 
may set up a Government of their own political ideology with a view toward 


eventually encompassing the southern part of Korea within their political 
sphere. 


As we may well remember, the United Nations was formed immediately 
after the shooting ended in World War II. The United Nations began to 
take up the question of the unification of Korea. At a meeting of the 
General Assembly of the United Nations held on 14 November 1947 at its 
112th plenary session, Resolution (112) II was adopted. This Resolution 
dealt with the problem of the independence of Korea. It provided for, 
among other things, the formation of a commission consisting of repre- 
sentatives of Australia, Canada, El Salvador, France, India, Philippines, 
Syria and Ukranian Soviet Socialist Republic. Upon the establishment of 
a National Government in Korea, these nations were to withdraw their 
occupying forces in Korea at the earliest practicable date, within 90 
days if possible. This resolution of course referred to both the United 
States and Russia as the occupying powers with which the Commission was 
to deal in arranging for complete withdrawal of their occupying forces 
from Korea. 


A report of this Commission admitted difficulties and failure to 
bring about the objectives as set forth in Resolution 112 (II) of 
14 November 1947. As a result thereof, the General Assembly passed 
Resolution No. 195 (III) at its 187th Plenary session on 12 December 
1948. In that Resolution, the United Nations declared that there has 
been established a lawful government (the government of the Republic 
of Korea) having effective control and jurisdiction over that part of 
Korea where the Temporary Commission was able to observe and consult, 
and in which the great majority of the people of all Korea reside; that 
this Government is based on elections which were a valid expression of 
the free will of the electorate of that part of Korea and which were 
observed by the Temporary Commission; and that this is the only such 
Government in Korea. By this resolution, a new conmission was formed 
consisting of Australia, China, El Salvador, France, India, the Philip- 
pines and Syria, to continue the work of the previous commission and, 
among other things, to lend its good offices to bring about the unifica- 
tion of Korea within the principles laid down by the General Assembly in 
the Resolution of 14 November 1947, and to observe the withdrawal of the | 
occupying forces and verify the fact of such withdrawal. 


While the Russians continued to refuse to permit the Commission 
to enter North Korea, and failed to abide by the General Assembly 
Resolution 112 (II) of 14 November 1947, the United States took the 
initiative to comply. On 24 August 1948 an executive agreement was 
executed between the United States and the Republic of Korea which 
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established certain military and security measures to be put into effect 
upon the withdrawal of United States Military Forces from Korea as con- 
templated in Resolution No. 112 (II). 


The United Nations temporary commission observed the withdrawal of 
the United States forces from Korea. This was recorded in Resolution 
No. 293 (VI) passed by the General Assembly at its 233rd Plenary session 
held on 21 October 1949. In the meantime the Russians were building 
up the North Korea forces to full strength and thereafter continued to 
harass the Republic of Korea Forces by shooting at them and threatening 
full-scale war to capture South Korea for the purpose of including it 
in the communist North Korean Government. 


Finally, on 25 June 1950, the North Korean Communists began their 
full-scale attack on the Republic of Korea. President Syngman Rhee, 
on behalf of the Government of the Republic of Korea, requested immediate 
assistance from the United Nations to stop the attack upon the Republic 
of Korea by the North Korean Communists and to force them to retreat 
to their side of the 38th parallel. As a result of this unprovoked 
full-scale attack by the communist forces from North Korea, the United 
Nations Security Counsel passed Resolution No. 1501 on 25 June 1950, 
calling upon both sides to immediately cease hostilities and for the 
North Koreans to withdraw their armed forces to the 38th parallel. Upon 
failure by the Communists to comply, the Republic of Korea appealed to 
the United Nations for immediate and effective measures to restore peace 
and security. As a result the Security Council passed Resolution No. 
1511 recommending that member nations furnish the assistance necessary 
to repel armed attack and restore international peace in the area. 


By Resolution No. 1588, passed by the Security Council on 7 July 
1950, the United Nations recommended, among other things, that all 
memoers of the United Nations providing military forces and other 
assistance pursuant to the Resolutions of 25 and 27 June 1950, make 
such forces and other assistance into a unified command under the United 
States and requested the United States to designate the commander of 
such forces. As we all know, President Harry S. Truman appointed General 
Douglas MacArthur as the Commander of the United Nations Forces. General 
MacArthur immediately began the task of bringing the United States Forces 
into Korea to assist the Korean Forces in their battle against the North 
Korean Communist forces. Therefore, the United States Forces by Resolution 
of the United Nations, who acted upon the request of the Government of 
the Republic of Korea, were sent to Korea along with other forces from 
other member nations. The legality of the U.S. Forces in Korea has thus 
been established. 


There are other Resolutions of the United Nations Security Council 
which call for the cessation of hostilities. This is only mentioned 
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because they set forth the terms under which the fighting should cease. 
I shall not elaborate on these Resolutions as they do not have a direct 
bearing on our subject. 


Another significant factor having a direct bearing on the subject 
is the exchange of letters between President Syngman Rhee to General 
Douglas MacArthur, who was designated Supreme Commander, United Nations 
Forces in Korea, and the reply thereto by the American Ambassador to 
Korea. President Rhee in his letter dated 14 July 1950 assigned General 
MacArthur to command authority over all land, sea and air forces of the 
Republic of Korea. On 16 July 1950, the American Ambassador to Korea 
replied to President Rhee's letter of 14 July 1950 by quoting from 
General MacArthur's message to the Ambassador in which General MacArthur 
thanked him and accepted the assignment of operational command authority 
over the land, sea and air forces of the Republic of Korea during the 
hostilities. 


Fighting continued in Korea between the United Nations Forces and 
the North Korean Forces with the Chinese Communist Volunteer Army sub- 
sequently taking part in the fighting in Korea. It was not until 27 
July 1953 at 10:01 a.m., that an armistice was finally signed between 
the United Nations Forces and the North Korean and Chinese Communist 
Forces. Twelve hours later, at 10:00 p.m., guns were silenced in Korea 
for the first time in exactly three years, one month and two days of 
undeclared warfare. We must remember that while the shooting had 
stopped, the war was not at an end. Only an armistice was signed which 
halted the shooting and provided an opportunity for both sides to sit 
around a conference table to work out a permanent peace. The armistice 
provided among other things that neither side was to take advantage of 
the cessation of hostilities by increasing its military strength. As 
of this day, no peace treaty has been signed between the United Nations 
Forces in Korea and the Chinese and North Korean Communist Forces, nor 
has the Government of the Republic of Korea requested the United Nations 
Forces to leave Korea. Hence, the continued existence of United States 
and allied forces in Korea is legally justified. 


The legal position of the United States Forces in Korea is further 
enhanced by virtue of existing treaties and agreements between the 
Government of the Republic of Korea and the United States Government. 
The most significant arrangement between the United States and Korea 
which has a direct bearing on the question of the legal position of the 
U.S. Forces in Korea is the Mutual Defense Treaty signed 1 October 1953 
which became effective by an exchange of ratifications on 17 November 
1954. This treaty grants the United States the right, to station Ameri- 
can military forces in the territory of the Republic of Korea. It is 
a recognition of the fact that security in Korea, when aggressive 
communism threatens our freedoms, is of international concern. The 
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Mutual Defense Treaty is designed to make it clear to any potential 
aggressor that neither Korea nor the United States stands alone in 
the Pacific area. It is a treaty consistent with the Charter of the 
United Nations, and as the title indicates, it is a treaty of defense, 
not aggression. It imposes severe obligations on both the United 
States and Korea. It is a treaty in which both the United States and 
Korea have undertaken to settle any international dispute in which 
either may become involved by peaceful means. While either party 
may, on one year's notice to the other, terminate the Mutual Defense 
Treaty, the intent of both countries is that the treaty remain in 
force indefinitely. This treaty and the Joint Declaration of the 
sixteen nations who signed the Korean Armistice are open assurance of 
United States support for Korea in the event Korean security is en- 
dangered by any would-be aggressor. In short, the treaty is a legal 
reflection of the spirit and determination that caused the United 
States and the United Nations to come to the aid of Korea when the 
latter was attacked by the North Korean Communist forces in June, 


1950. 


Prior to the Mutual Defense Treaty, the American Embassy at Taejon 
sent an official communication to the Ministry of Foreign Affairs of 
the Republic of Korea on 12 July 1950 proposing that United States 
courts-martial exercise exclusive jurisdiction over the members of 
the United States Military establishments in Korea. The proposal was 
promptly accepted. 


It is by virtue of these treaties that the maintenance of United 
States Forces in Korea, is based on legal authority. 


xe * 
Payments To Persons Convicted Of Certain Offenses 


"A member of the uniformed services who, after conviction by a 
general court-martial for larceny of Government property and forgery 
and confinement at hard labor for one year, is restored to duty and 
continued on active duty until retirement under 10 U.S.C. 3914, must 
be regarded as having been convicted of felony within meaning of clause 
2 of Sec. 1 of Act of September 1, 1954, 5 U.S.C. 2282, so as to be 
precluded from receiving retired pay since offenses comparable to that 
charged by court-martial under articles 121 and 123, Uniform Code of 
Military Justice, are regarded as civil criminal offenses in 18 U.S.C. 
641 and 643, and duration of confinement actually imposed is immaterial." 


(B-140390, 28 September 1959.) Quarterly Digests of Unpublished Decisions 
of the Comptroller General of the United States, July - September 1959. 
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THE BLOCKBURGER RULES AND THEIR APPLICATION 


By Lt. Col. Charles Y. Wier, 
Hq Third Air Force 


Because even at this late date there is occasional disagreement 
among our judge advocates in regard to when offenses are separate for 
punishment purposes, the following may help to clear the air ona 


subject that we would like to regard as settled, or indicate to some 
that it is not. 


There were two matters at issue in Blockburger v. United States, 
284 U.S. 299; 52 S. Ct. 180, only one of which gave rise to the Block- 
burger holding that is usually referred to when the case is discussed, 
but both of which find their way into decisions concerning the above 
matter. Blockburger was convicted on the second, third and fifth of 
five counts charging violation of the Narcotics Act. Each count 
charged a sale of narcotics to the same purchaser, the second count 
charging a sale on a specified day not in or from the original stamped 
package, the third count charging a sale on the following day not in 
or from the original stamped package, and the fifth count charging the 
latter sale also, but as having been made not in pursuance of a written 


For example, Mr. Justice Brennan, dissenting in Gore v. United States, 
357 U.S. 386; 2 L. Ed. 1405; 78 6. Ct. 1280, stated: "In Blockburger 
the Court held that multiple punishment might be imposed as the con- 
sequence of a single sale of narcotics, provided that separate statutory 
offenses were involved in the same transaction. In determining whether 
there were separate statutory offenses, the Court said: 'The applicable 
rule is that where the same act or transaction constitutes a violation 
of two distinct statutory provisions, the test to be applied to determine 
whether there are two offenses or only one, is whether each provision 
requires proof of a fact which the other does not.'" (Emphasis was 
added by Justice Brennan.) It is noted that the rule quoted referred 
to "an additional" fact rather than just "a fact", but that apparently 
adds nothing. It is also preceded by the following sentence, which 
begins the paragraph: "Each of the offenses created requires proof of 

a different element." 


The author is a graduate of Louisana State University and a member 
of the Louisana State Bar. 
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order of the purchaser as required by the statute. The accused was 
sentenced to imprisonment and fine upon each count, the terms of imprison- 
ment to run consecutively. In petitioning the United States Supreme Court, 
Blockburger contended, as stated by the court: 


"(1) That, upon the facts, the two sales charged in the 
second and third counts as having been made to the 
same person constitute a single offense; and 


"(2) that the sale charged in the third count as having 
been made not from the original stamped package, 
and the sale charged in the fifth count as having been 
made not in pursuance of a written order of the 
purchaser, constitute but one offense, for which only 
a single penalty may lawfully be imposed." 


As to the first contention, the unanimous Court found as a factual 
matter that the sales were separate and distinct because they were made 
at different times, notwithstanding that there was no substantial inter- 
val of time between the delivery of the drug which was the subject of 
the first sale, and payment by the purchaser for an additional quantity 
which was delivered the next day. The Court went on to say that the 
distinctions between the transactions there involved and an offense 
continuous in its character is well settled, quoting with approval 
citations from Wharton's Criminal Law (11th Ed.), among others, as 
follows: 


"* * * 'when the impulse is single, but one indictment lies, 

no matter how long the action may continue. If successive 
impulses are separately given, even though all unite in swelling 
a common stream of action, separate indictments lie.'" 


And again from Wharton: 


"'The test is whether the individual acts are prohibited or 
the course of action which they constitute. If the former, 
then each act is punishable separately. * * * If the latter, 
there can be but one penalty.'" 


Certainly the rule from the foregoing is plain enough, and for ease 
of identification I will call it the "time and impulse test" for the 
situation of two offenses arising out of the divisibility of one 
stream of action. But then the Court added to it what I will call 
"the complete statutory offense" test. The Court quoted from Ebeling 
v. Morgan, 237 U.S. 625; 59 L.Ed. 1151; 35 S. Ct. 710, saying that 
decision controlled the Blockburger situation where the first trans- 
action, resulting in a sale, had come to an end. In Ebeling the 
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accused was convicted under several counts of a willful tearing, etc., 

of mail bags with an intent to rob, the acts having concurred successively 
in the same transaction. Referring to the statutory violation, the court 
quoted with approval from the Ebeling decision: 


"' These words plainly indicate that it was the intention 

of the lawmakers to protect each and every mail bag from 

felonious injury and mutilation. Whenever any one mail bag 

is thus torn, cut, or injured, the offense is complete. 

Although the transaction of cutting the mail bags was in a 

sense continuous, the complete statutory offense was committed 
every time a mail bag was cut in the manner described, with the 
intent charged. The offense as to each separate bag was complete 
when that bag was cut, irrespective of any attack upon, or mutila- 
tion of, any other bag.'" 


Notice, please, the above reference to the intention of the law- 
makers, an idea which appears also in opinions concerning the principle 
in the second issue in Blockburger, i.e., the existence of two or more 
offenses by commission of one undivided act. It will be remembered 
that the undivided act concerned was the single sale of narcotics on 
the second day, and the offenses were the sale, first, from other than 
the original stamped package, and second, not in pursuance of a written 
order of the person to whom the drug was sold. Then, as noted by 
Justice Brennan, footnote, supra, the Court applied the test for viola- 
tion of two statutory provisions by one act -- whether each provision 
required proof of an additional fact which the other did not -- and 
concluded that two sections of the statute were violated by one sale, 
and two offenses were committed by that sale. 


To summarize Blockburger, then, we have two basic factual situations. 
They are: 


1. One course or continuing stream of action divisible into two 
or more offenses because of: 


a. Different transactions as evidenced by different impulses. 


b. Complete and separate offenses violative of the same 
statutory provision as evidenced by the intent of Congress to make 
each individual act in the course or stream of action a separate offense. 


2. One undivided act violative of two or more separate statutory 
provisions as evidenced by the fact that each statutory provision | 
requires proof of an additional fact which the other does not. | 


The latest pronouncements of the United States Supreme Court on 
this general subject are found in Gore v. United States, 357 U.S. 386; 
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2L. Ed. 1405; 78 S. Ct. 1280. In delivering the opinion of the Court, 
Mr. Justice Frankfurter said: 


"This is a prosecution under an indictment containing six 

counts for narcotics offenses. * * * The first three counts 

derive from a sale [of heroin and cocaine] on February 26, 

1955, * * *; the last three counts derive from a sale [of 

heroin] on February 28, 1955. Counts One and Four charged 

the sale of drugs, on the respective dates, not ‘in pursuance 

of a written order' of the person to whom the drugs were sold 

on the requisite Treasury form, in violation of section 4705(a) 

of the Internal Revenue Code of 1954. Counts Two and Five 

charged the sale and distribution of the drugs on the respective 
dates not ‘in the original stamped package, or from the original 
stamped package,' in violation of section 4704(a) of the Internal 
Revenue Code of 1954. Counts Three and Six charged facilitating 
concealment and sale of the drugs on the respective dates, with 
knowledge that the drugs had been unlawfully imported, in viola- 
tion of section 2(c) of the Narcotic Drugs Import and Export 

Act * * *, In short, Congress had made three distinct offenses 

in connection with the vending of illicit drugs, and the petitioner, 
having violated these three independent provisions, was prosecuted 
for all three as separate wrongdoings, despite the fact that these 
violations of what Congress had proscribed were compendiously 
committed in single transactions of vending. * * * In controversy 
is the legality of the sentences imposed by the trial court. 

These were imprisonment for a term of one to five years, imposed 
on each count, the sentences on the first three counts to run 
consecutively, the sentences on the remaining three counts to run 
concurrently with those on the first three counts. * * * Petitioner 
moved * * * to vacate the sentence, claiming that for all three 
counts a sentence as for only one count could be imposed. * * *. 


"We adhere to the decision in Blockburger v. United States. * * a5" 


Thus we find in Gore three situations concerning the principle in 
the second issue in Blockburger -- undivided acts comprising separate 
statutory offenses. 


The Justice then considered and discarded the idea that the three 
specific enactments of Congress reflected a unitary Congressional purpose 
that as to a single narcotics transaction an accused should be treated 
as though he had committed only one offense. The basis for his conclusion 
was that the penal laws concerned had different origins in time and design, 
and Congress had manifested an attitude not of leniency but of severity 
toward violations of narcotics laws. 
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Among the dissenters in Gore was Mr. Justice Douglas, Mr. Justice 
Black concurring, who stated that Congress had defined three distinct 
crimes, giving the prosecutor a choice, but he did not think that the 
Courts were warranted in punishing the petitioner three times for one 
transaction. He stated that he realized that Blockburger held to the 
contrary, but he would overrule that case. His dissent, he said, was 
made necessary because of his views on double jeopardy, expressed by 
dissent in Hoag v. New Jersey, 356 U.S. 464, 78 S. Ct. 829, that once 
a@ crucial issue is litigated in a criminal case that issue may not be 
the basis for another prosecution, and that in the Gore case the same 
sale was made to do service for three prosecutions. 


It should be noted here that the Hoag case concerned a second 
trial in a state court on a fourth indictment after acquittal on trial 
of the first three indictments, all arising out of a robbery of five 
persons at the same time. The opinion of the Court reflected that 
the petitioner claimed that the second prosecution infringed safeguards 
of the double jeopardy clause of the Fifth Amendment [of the U.S. Con- 
stitution] which were "implicit in the concept of ordered liberty" and 
that these safeguards as such were carried over under the Fourteenth 
Amendment as restrictions on the states. However, the Court said | 
that in the circumstances shown by the record, it could not say that i 
petitioner's prosecution and conviction violated due process. The | 
Court then observed that the petitioner had not been twice put in 
jeopardy for the same crime because the state statute concerned could 
be properly construed by the state court as providing that the four 
robberies, though taking place on the same occasion, were separate 
offenses, and the Due Process clause did not prevent the state from 
making that construction.3 


Sa ion RTT ANCE 


2 
The Fifth Amendment not being applicable to state proceedings 
(Breithaupt v. Abram, 352 U.S. 432, 77 S. Ct. 408). 


3In view of the fact that the Court considered the matter, of interest 
is Bartkus v. Illinois, 359 U.S. 121, 3 L. Ed. 2a 684, 79 S. Ct. 676, 
wherein the Supreme Court said, "We have held from the beginning and 
uniformly that the Due Process Clause of the Fourteenth Amendment does 
not apply to the States any of the provisions of the first eight amend- 
ments as such." 


As a side issue, the petitioner in Hoag also contended that his 
conviction was constitutionally barred by "collateral estoppel." His 
position being that because the sole disputed issue in the earlier 
trial related to his identification as a participant in the robbery, 
the acquittal there resolved that issue in his favor. Thus, following 
the rule that "where a question of fact essential to the judgment is 


(fn. continued on next page) 
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Mr. Justice Douglas' position in Hoag, Mr. Justice Black again 
concurring, was succinctly stated as, "that by virtue of the consti- 
tutional protection against double jeopardy, an accused can be forced 
to 'run the gantlet' but once on a charge." He stated that the criminal 
transaction, the time and place being the same, was indivisible. His 
position was the same in Ciucci v. State of Illinois, 356 U.S. 571, 78 
S. Ct. 839, another case involving a multiple trial of essentially the 
same facts but upon separate indictments. This differs factually, of 
course, from Gore and Blockburger where there were single trials but 
several indictments, and makes questionable whether in those cases the 
accused were in fact "running the gantlet" twice. 


As to the matter of double jeopardy in Gore, Mr. Justice Frank- 
furter pointed out that it is not an evolving concept like due process, 
but is historically rooted in a long course of adjudication in that 
Court supported by impressive authority. He then cited cases that, along 
with Blockburger, would have to be overruled if the Court should hold it 
beyond the constitutional power of Congress to impose punishment for 


each of several separate offenses such as those for which the petitioner 
had been sentenced. 


One of the cases cited by Mr. Justice Frankfurter in Gore as being 
subject to being overruled if Blockburger were overruled, was also cited 


(fn 3 cont'd) 


3 actually litigated and determined by a valid and final judgment, the 
determination is conclusive between the parties in a subsequent action 
on a different cause of action," then for the State to decline to apply 
the rule in his favor deprived him of due process. The Court, recogniz- 
ing that the rule has been widely employed in criminal cases in both 
state and federal courts, nevertheless entertained grave doubts whether 
collateral estoppel could be regarded as a constitutional requirement. 
It then observed that the state court had recognized the rule and had 
found that the trial of the first three indictments had involved 
several questions, not just the petitioner's identity, and had concluded 
that there was no way of knowing upon which question the jury's verdict 
[of acquittal] had turned. It then found that it had no basis upon 
which to overrule the state court on a controverted or fairly debatable 
factual issue, and could not say that the state court exceeded consti- 
tutionally permissible bounds in its conclusion in regard to the earlier 
jury's action. Chief Justice Warren dissented with this view on the 
basis that it was the Court's function to make an evaluation of the 
facts in order to determine whether there was a denial of due process. 
He was of the opinion that it was because the issue of guilt at the 
first trial turned solely on the issue of identity, and that had been 
resolved in the petitioner's favor. 
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there by Mr. Justice Douglas. They referred to Carter v. McClaughry, 
183 U.S. 365, 22 S. Ct. 181, and Mr. Justice Douglas recognized that 

the different evidence test used therein would permit the practice of 
one act being made to do service for more than one prosecution. As 


to the test, there is found in Carter a quotation from Morey v. Common- 
wealth, 180 Mass. 433: 


"A single act may be an offense against two statutes; and if 
each statute requires proof of an additional fact which the 
other does not, an acquittal or conviction under either statute 


does not exempt the defendant from prosecution and punishment 
under the other." 


This, of course, is the often quoted rule of Blockburger. 


Preceding the above quotation in Morey, and part of the same 
paragraph, is this: 


"A conviction or acquittal upon one indictment is no bar to a 
subsequent conviction and sentence upon another, unless the 
evidence required to support a conviction upon one of them 
would have been sufficient to warrant a conviction upon the 
other. The test is not whether the defendant has already been 
tried for the same act, but whether he has been put in jeopardy 
for the same offense." 


The Fifth Amendment, of course, refers to being twice put in jeopardy 
for the same “offense”, not "act". Whether the word "offense" should 
be read as being synonymous with "act", I leave to the reader, but it 
does appear from the cases cited, and others, that, as Mr. Justice 
Frankfurter indicated, the adjudications regarding double jeopardy in 
the United States Supreme Court have been many, and such a long course 
carries impressive authority. The question would appear, "Is stare 
decisis controlling?" I must conclude that, as to double jeopardy in 
the Blockburger situations, it is controlling and the constitutional 
prohibition does not apply, at least while the constituency of the p 
U.S. Supreme Court remains as it is. 


Assuming that the often cited rule of the Blockburger case is in 
the same decided category as that concerning the applicability of the 
double jeopardy concept, the settled nature of its application is 
another matter. Justice Brennan in his dissent in Gore quoted the 
rule for determining whether there were separate statutory offenses 
as it is stated in Morey, supra, and in the first footnote hereto. 

He then said: 


"The court's decision today is inconsistent with the principles 
of Blockburger because it allows separate offenses to be 
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proved and separate punishments to be imposed upon the 

proof of a single fact. The petitioner has been convicted 

of a sale of narcotics 'not from the original stamped package' 
in violation of 26 U.S.C. (Supp V) Sec. 4704(a) and for having 
‘facilitated the concealment and sale' of narcotics in vio- 
lation of 21 U.S.C. Sec. 174. But Sec 4704(a) provides that 
‘the absence of appropriate taxpaid stamps from narcotic drugs 
shall be prima facie evidence of a violation of this subsection 
by the person in whose possession the same may be found' and 
Sec. 174 provides that 'whenever on trial for a violation of 
this subsection the defendant is shown to have or have had 
possession of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction unless 

the defendant explains the possession to the jury.' 


"Therefore under the statutes proof of the single fact of 
possession of unstamped narcotics suffices to convict the 
defendant of offenses under either Sec. 4704(a) and Sec. 174. 
Since under Blockburger punishment under separate sections 
can be sustained only if ‘each provision requires proof of 

a fact which the other does not,' the decision of the court 
below should be reversed." 


Since, as noted earlier, Justice Frankfurter said in Gore that 
the court adhered to the Blockburger rule, the question as to applica- 
tion of the quoted rule clearly exists. However, there may be a way 
in which the Blockburger language can be reconciled to Justice Frank- 
furter's position, notwithstanding the apparently technical correct- 
ness of Mr. Justice Brennan's position. In a footnote to the Hoag 
decision, and elsewhere, there is a reference to the landmark case of 
Gavieres v. United States, 220 U.S. 338, 31S. Ct. 421. The Court in 
Gavieres sustained a second prosecution on the grounds that while "the 
conduct of the accused was one and the same, two offenses resulted, 
each of which had an element not embraced in the other." (Emphasis 
supplied.) The Court quoted from Morey, supra, cited Carter, supra, 
alluded to the fact that each offense required proof of a fact that 
the other did not, and concluded with the statement regarding the 
existence of an element in each offense that was not embraced in the 
other. It would appear that if the words "fact" and "element" were 
there used interchangeably, it is equally possible that the "fact" 
referred to in Blockburger may be properly construed as "element". 
Support for this is also found in the first footnote hereto. You may 
note there that the cited Blockburger rule is preceded in the same 
paragraph by the sentence, "Each of the offenses created requires 
proof of a different element." Further, the Gavieres case preceded 
Blockburger and is cited in Blockburger as authority for the rule as 
quoted by Justice Brennan. With this historical background, it is 
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possible that the fact of possession referred to by Justice Brennan 

as being prima facie evidence of violation of one statutory provision, 
and sufficient evidence to authorize conviction of another, is not such 

a fact as is contemplated by the Blockburger rule which he quotes, for 
such a fact is evidence that tends to only prove elements of the offenses, 
and has no application to the Gore and Blockburger problem of how to 
determine whether there are separate statutory offenses arising from 


one act, which offenses would support multiple punishment for that one 
act. 


The above thesis that the Blockburger rule reference to "fact" 
means "element" has, of course, brought to the minds of judge advocate 
readers at least some of a number of military cases on the general 
subject, probably not the least of which is United States v. McVey, 

4 USCMA 167, 15 CMR 167, decided 16 April 1954, wherein Judge Latimer 
in a well documented opinion stated: 


"The recent case of Pereira v. United States, 347 U.S. 1, 
further demonstrates that the Supreme Court steadfastly 
adheres to the rule that if each alleged offense requires 
proof of an additional fact which the other does not, there 
is no multiplicity." 


And again: 


"* * * Each pronouncement of the text in all of the previous 
cases speaks in terms of dissimilarity of the elements of the 
offenses and the facts of the case. By so doing they indicate 
that for the offenses to be separate each count must allege 
and the proof must establish, a fact in one not necessary to 
the other. However, a converse application of the rule was 
adopted in O'Brien v. United States, [51 F2d 193] * * *, where 
the court observed that, ‘If the two counts of an indictment 
are identical, element for element, in necessary allegation 
and proof, then the two charges are for the same offense.' 
Regardless of the form of the statement of the rule, only the 
facts necessary to allege and prove the elements of the offenses 
are involved." 


stn a a ENOL SAD 


But elements and evidentiary facts that prove them are not the same, 
and as pointed up by Mr. Justice Brennan's dissent in Gore, the case 
can arise, albeit unusual, where the literal reading of the Blockburger 
proof-of-a-fact test would require a result not contemplated by the 
rule, and that result would not occur if the word "fact" therein were 
read "element". 


I must observe here that the board of review in ACM 8994, Catron, 
17 CMR 576, 580, in discussing the late Judge Brosman's theory of 
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severability of punishment based upon an accused's acts being violative 
of different societal proscriptions, used this language: 


"* * * not only must the additional fact -- element of proof -- 

be essential to conviction ¥e™ Uainats saneieal 
From this language I find it clear, and even from Judge Latimer's 
statement, supra, that the equating of "elements" and "evidentiary 
facts" is not new. Also, as we know, the test as laid out in paragraph 
76a(8) of the Manual for Courts-Martial, 1951, for determining whether 
offenses are separate is whether each offense requires proof of an 
element not required to prove the other. If this test were to be main- 
tained strictly, I would lay the stress on the elements rather than 
the evidentiary facts as does Judge Latimer in McVey, and notwithstand- 
ing the literal reading of Blockburger. Although judge advocate readers 
are familiar with this, for completeness I must observe that it would 
appear, however, that the rule is settling out to the contrary in the 
military services, and if proof [evidentiary facts] sufficient to prove 
one offense necessarily proves another, the offenses are not separately 
punishable (United States v. Morse, 9 USCMA 799, 27 CMR 67-72, citing 
Gore and other cases). It is noteworthy that the rule as stated in 
Morse is prefaced with the savings clause, "Under the circumstances * * *." 


It is equally noteworthy that the proof test may not be so easy 
to apply with a result that satisfies one's sense of justice, for it 
is simple to conjure.up the difficult situation where the time, place 
and gravamen of the offenses was so singular that to punish the individual 
for each offense is bound to oblige one to ponder the fairness of such 
action. Consider the situation where an individual asks for and receives 
a counter check from a cashier and in the latter's presence forges a 
signature thereon, presents it to the cashier and receives money in 
return, all in one continuous operation in the presence of the victimized 
cashier. The culprit is then charged with forgery by falsely making the 
writing, forgery by uttering the falsely made writing, and larceny of the 
proceeds. Whether charges should be drawn in this manner is not the 
point, for it is legally permissible. It appears that at least part of 
this problem is under consideration by the Court of mp tenry Appeals 
(United States v. Gibbons, CM 401870, 29 CMR .).* Also, all of 
the services have considered the problem to one degree or another, e.g., 





fetnenminnnmeet 
This case was decided by the Court of Military Appeals on 12 February 
1960 when the Court, with Judge Ferguson dissenting, held that forgery 
and uttering the forged check were two separate offenses which could 
be charged without affording a basis for relief because of multiplicity. 
In this case the accused stole a check, forged the name of the payee 
and presented the check for payment. 
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the Air Force in United States v. Murkey, ACM 14565, 25 CMR 784, found 
separate offenses in a series of connected acts where the accused stole 

a check at one place, at some time shortly thereafter indorsed the payee's 
signature to it, and then cashed it at another place, all within the space 
of a few minutes. The board stressed that, in prior cases, in which the 
Court of Military Appeals had apparently weakened ~ Blockburger rule 


as it relates to sentencing for multiple offenses.” The Court was then 
dealing with sufficiently related multiple offenses that, despite certain 
elemental dissimilarities, they were actually the same offense or one 
offense was necessarily included in the other. The board of review | 
then said that the cases considered by the Court of Military Appeals did 
no more than reiterate the universally accepted propositions that an 
accused may not be twice punished for the same offense, nor may he be 
severally punished for both a principal offense and a lesser included 
offense. The board then observed that obviously this did not conflict 
with the Blockburger rule. If by "elemental" the board referred to the 
proof-of-an-element test, as expressed in the Manual, this is a very 
pertinent dissimilarity, for that is the heart of the rule that the board 
was upholding. 


Although the problem may appear to be resolving itself in the military, 
the Gore decision indicates to me that, should the complexion of the United 
States Supreme Court change, it is entirely possible that the settled (2) 
law of the military in this area may be unsettled. In addition to the 
views already mentioned that indicate that this may be so, those of the 
persuasive Mr. Chief Justice Warren, who also dissented in the Gore case, 
bear consideration. He hinged his opinion in that case on a premise with 
which no one can quarrel. That is, in every instance one must ascertain 
what the legislature intended -- a statement that one might call a truism. 
But consider what it does to the application of any test that might be 
devised for the problem of multiple punishment for a single act. 


The Chief of Justice stated the problem this way: 


"The problem of multiple punishment is a vexing and recurring 
one. It arises-in one of two broad contexts: (a) a statute 

or a portion thereof proscribes designated conduct, and the 
question is whether the defendant's conduct constitutes more 
than one violation of this proscription. Thus, murdering two 
people simultaneously might warrant two punishments but steal- 
ing two one-dollar bills might not. [This could be the case 

in the first Blockburger situation of one course of action 
being divisible into two or more statutory offenses as evidenced 
by Congressional intent to make each individual act a separate 





"his. 76a(8), Manual for Courts-Martial, 1951. 
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offense.] (b) Two statutes or two portions of a single statute 
proscribe certain conduct, and the question is whether the defen- 
dant can be punished twice because his conduct violates both 
proscriptions. Thus, selling liquor on a Sunday might warrant 
two punishments for violating a prohibition law and a blue law 
[the second Blockburger situation], but feloniously entering a 
bank and robbing a bank, though violative of two statutes, might 
warrant but a single punishment.” 


The last example given by the Chief Justice would appear to eliminate 
the strict applicability of any test heretofore mentioned. To use his 
words in Gore, 


"Where the legislature has failed to make its intention manifest, 
courts should proceed cautiously, remaining sensitive to the 
interests of defendant and society alike. All relevant criteria 
must be considered and the most useful aid will often be common 
sense." 


The Chief Justice was of the further opinion that in the Gore case 
the legislative intent was to make sure that the prosecutor had three 
avenues of approach and not to authorize three cumulative punishments 
for a single act. 


I then rest the matter on how the law officer in a court-martial 
should approach the problem of multiplicity of offenses for sentence 
purposes. Certainly, if he applies the proof test as set forth by the 
Court of Military Appeals in Morse, supra, and other cases, he should 
not be criticized. However, I am sure that he would want to proceed 
cautiously, and if, after applying all known criteria, his "common 
sense aid" indicated that he was dealing with substantially one offense, 
it would appear proper that the accused should benefit. 


* He 


Law Day Observance May 1, 1960 


President Eisenhower has again issued an Official Proclamation 
designating the national observance of Law Day U.S.A. and has called 
upon the people of our nation to reaffirm their dedication to the Rule 
of Law as the foundation of freedom and opportunity for American citizens. 
In his Official Proclamation the President has referred to Law Day U.S.A. 
as "A day of national dedication to the principle of Government under 
laws" and said it would "afford an opportunity to better understand and 
appreciate the manifold virtues of such a Government and to focus the 
attention of the world on them." The President urged that the people 
observe the day "with appropriate ceremonies and activities" and encourage 
the broadest possible public participation in recognition of the role of 
law in the lives of all Americans. 
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REPORTS IN PROCUREMENT LITIGATION 


By Lt. Col. Leroy Kahn, Hq USAF 
and 
Captain Eugene Solomine, Hq AMC 


In the course of Air Force procurement activities, there are 
occasions when litigation is instituted by or against contractors 
and subcontractors as well as the United States. In all cases where 
this litigation is predicated upon or affects Air Force contracts, 
the appropriate Staff Judge Advocate is immediately concerned. Although 
the Department of Justice is charged by statute with the responsibility 
of representing the interests of the government, The Judge Advocate 
General, as far as the Air Force is concerned, is charged with the 
responsibility of furnishing the requisite information and law to aid 
the Department of Justice where necessary. 


The basic responsibility of The Judge Advocate General in all 
instances where the Air Force is involved in litigation, either in 
defense or prosecution of a civil action, necessarily means that Staff 
Judge Advocates on every level of command also have a responsibility 
in this regard. AFR 110-3 sets forth the responsibilities of all Air 
Force personnel, including the Staff Judge Advocate, in situations 
where the Air Force may be or is involved in litigation either directly 
or through contractors, etc. The Judge Advocate General has designated 
the Tax and Litigation Division of his office as the point of contact 
between the Air Force and the Department of Justice. It is the respon- 
sibility of this Division to secure all of the requisite facts, documen- 
tation and information pertaining to potential or actual litigation 
and to formulate and formalize the Air Force position with respect to 
the law affecting any one case. 


It is increasingly apparent that the responsibility for legal 
advice in contract and procurement matters is not confined to any one ? 
command. Every major command in the Air Force is vitally involved in 
the procurement and contract field. Consequently, it is incumbent 
upon every Judge Advocate to have an acute awareness of the problems 


Lt. Col. Kahn is a graduate of New York University and Johannes 
Guttenberg University Law Schools and a member of the New York and 
Virginia Bars. 

Captain Eugene Solomine is a graduate of Brooklyn Law School, and 
is a member of the New York Bar. 
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in the procurement area. For the purposes of this discussion, the 
function of the Judge Advocate will be confined to that area where the 
Air Force has or may become involved in actual litigation. 


The Office of The Judge Advocate General becomes aware of impending 
or actual litigation in various ways. Complaints or petitions may be 
filed either in a United States District Court or the Court of Claims 
or, in case of contractors, in a State Court. The first notice to the 
Air Force of litigation may be by notification by the Department of 
Justice. On the other hand, in many instances the local contracting 
officer or Staff Judge Advocate is the first to become apprised of 
impending or actual litigation. It will be noted that AFR 110-3 provides 
that in all areas where a Staff Judge Advocate is available the responsi- 
bility to inform The Judge Advocate General of impending or actual liti- 
gation is that of the Staff Judge Advocate. Consequently, it is essential 
that appropriate personnel of all commands where a Staff Judge Advocate 
is assigned be notified of this provision in the regulation, so that 
procurement and contracting officers who may be the first to learn of 
litigation will immediately inform the Staff Judge Advocate accordingly. 
This, of course, mears that the Staff Judge Advocate, who must submit 
the required report to The Judge Advocate General, has the responsi- 
bility of learning the "language" of procurement and contract law so 
that he will have a proper awareness of what is required in the report 
and what each requirement means. Any information, by way of documenta- 
tion or otherwise, which must be submitted, either at the time the 
report is initially submitted or at a later date, is the responsibility 
of the Staff Judge Advocate. It follows that in order to submit the 
proper documents to aid in the defense or prosecution of litigation, 
the Staff Judge Advocate must have a complete awareness of the problems 
presented, the questions of fact or law involved, and an understanding 
of the Air Force contract and procurement function. This involves an 
appreciation and understanding of the statutes involved, the regula- 
tions relating to the problem at hand and a basic comprehension of 
Armed Services Procurement Regulations and Air Force Procurement Instruc- 
tions. It should be categorically and specifically understood that, 
in every case where the Staff Judge Advocate furnishes requisite informa- 
tion or documentation to The Judge Advocate General pertaining to 
potential or actual litigation, the function of the Staff Judge Advocate 
is considerably more than that of a mere conduit. It is expected that 
in all such situations the Staff Judge Advocate will comment on the facts 
and circumstances surrounding the litigation in sufficient detail to 
give a complete and accurate picture of the circumstances and also 
comment as to the principles of law involved. A discussion of the legal 
principles involved in each case should be submitted as well as the legal 
conclusion reached under the available facts and circumstances. The 
basic reason for having the responsibility for the submission of the 
reports required by AFR 110-3 placed upon the local Staff Judge Advocate 
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is the necessity to have an analysis of the applicable law from one 
who is trained in the law. Otherwise, it would be an empty gesture 
to require the Staff Judge Advocate to furnish any information at all 
with respect to the litigation. 





There are many instances where suit is instituted against the 
government when it is essential to bring this fact immediately to the 
attention of the proper authorities. Consequently, AFR 110-3 provides 
for telegraphic reports. Litigation instituted against the United 
States in local courts, State or Federal, is generally defended by the 
local United States Attorney. It is not possible in all cases to 
secure the services of the United States Attorney in the defense of 
suits instituted against the government unless he is instructed by 
the Department of Justice to enter the case. As soon as the Office 
of The Judge Advocate General is apprised of the fact-that representa- 
tion is required, the Department of Justice is immediately notified. 
If suit is instituted in a local state court and time to file an 
answer is running short, the Department of Justice generally notifies 
the United States Attorney, either telephonically, or telegraphically 
to step into the case immediately in order to preclude a default judgment. 


It cannot be too emphatically stressed that the Office of The 
Judge Advocate General must be immediately notified of litigation 
instituted where the interests of the United States are involved and 
it appears that the United States is a real party in interest although 
not named as a party defendant. In this regard, many lawsuits are 
instituted in the local state court by subcontractors of a prime 
contractor of the Air Force. In these instances, an initial determin- 
ation must be immediately made as to whether costs of litigation, 
including possible judgment, are reimbursable to the prime contractor 
and further, whether government representation is required. The deter- 
mination as to reimbursability is that of the contracting officer after 
analysis of the contract in question. However, there are many cases 
where it is not patently apparent that such costs are reimbursable; 
in these cases the Judge Advocate, with his legal background and train- 
ing in the interpretation of the contracts, can be of immeasurable 
assistance to the contracting officer. If a determination is made that 
costs of litigation are reimbursable, it is incumbent upon the contract- 
ing officer to inquire of the contractor who is a party defendant to 
the lawsuit, whether he requires or desires government representation. 
The information as to the reimbursable factor and the desire of the 
contractor is furnished to The Judge Advocate General, who makes a 
determination under the facts and circumstances of each particular 
case whether the Department of Justice will be requested to furnish 
representation in defense of the litigation. There is no hard and fast 
rule affecting this determination on the part of The Judge Advocate 
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General, but each case stands on its own two feet and the facts and 


circumstances of each particular case are fully analyzed before such 
a determination is made. 


In those cases where a determination has been made by the contract- 
ing officer that expenses of litigation or judgment, as the case may be, 
are not reimbursable, and government representation for a contractor is 
normally not provided, this does not mean that the Office of The Judge 
Advocate General, the local Staff Judge Advocate, or the contracting 
officer should lose all interest in this litigation. In such cases, it 
is the responsibility of the Judge Advocate to furnish all pertinent 
pleadings, briefs and documentation to the Office of The Judge Advocate 
General, where the case is monitored in the Tax and Litigation Division. 
It has been the experience of the Office of The Judge Advocate General 
that there are occasions when the initial determination of non-reimburs- 
ability has been erroneous and also occasions where the determination 
initially made by the contracting officer is changed at a later date. 
Therefore, it is necessary that the case be supervised to insure that 
the defense is adequately handled and that the interests of the govern- 
ment are protected at all times. Under these circumstances, the Staff 
Judge Advocate must keep abreast of the case and furnish all pertinent 
pleadings to the Office of The Judge Advocate General. 


It is obvious that in those instances where government representation 
is provided for the contractor, it is essential for The Judge Advocate 


General to be kept apprised and informed of all developments in the 

case. Even in those cases where the defense or prosecution of the litiga- 
tion is in the hands of the United States Attorney, he is responsible 

to the Department of Justice for his activities in the case. In turn, 

the Department of Justice looks to The Judge Advocate General for his 
comments and recommendations and the furnishing of documents, pleadings, 
and an analysis of the legal principle involved. It would seem to be 
apparent that a proper legal analysis in any lawsuit cannot be independent- 
ly made by either the local Staff Judge Advocate or The Judge Advocate 
General unless there is at hand a complete file of the facts and circum- 
stances involved in the lawsuit. Although it would appear to be axiomatic 
that a lawyer cannot properly analyze any case unless he has all of the 
facts involved, there have been many cases where necessary information 

has not been supplied. It necessarily follows that if The Judge Advocate 
General does not have the requisite information, he cannot furnish the 
Department of Justice the necessary ammunition to properly defend or 
prosecute a case in which the Air Force is involved. This can be both 
costly and embarrassing to the Air Force. 


Many cases involving procurement activities of the Air Force hinge 


on the "disputes" article which is a standard clause in the majority 
of government contracts. The contracting officer will make the initial 
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determination in any dispute involving a factual issue under the contract. 
After the contracting officer has made his findings and determination, 

if the contractor is dissatisfied with this determination, he may, of 
course, appeal the determination of the contracting officer to the Armed 
Services Board of Contract Appeals. If the Board should render a decision 
adverse to the contractor, he then has the right to review in the Federal 
Courts. When the Staff Judge Advocate is required to furnish information 
to the Office, of The Judge Advocate General to aid in the defense of 

the lawsuit, particularly while a case has not been before the Armed 
Services Board of Contract Appeals, he must make available all pertinent 
information. This means that all "dealings" between the contractor and 
the contracting officer must be made available, including any correspondence 
which might have occurred prior to the awarding of the contract. The 
necessary information may include precontractual award and negotiation 
correspondence, telegrams, internal government memoranda, cost analysis 
situation, proposals, invitation for bids, conference notes, briefing 
notes, worksheets and any other document which may have played a part 

in the formation and awarding of the contract. Pertinent information to 
be furnished also includes the contract itself, all supplemental agree- 
ments and/or change orders, vouchers, contractor and government reports, 
any legal opinions which may have been rendered while the contract was 

in the process of being performed, directives issued to the contractor 
during the performance of the contract, and any correspondence which 
might have taken place between the contracting officer and the contractors 
during the performance of the contract. 


One factor sometimes overlooked in the furnishing of a litigation 
report which parenthetically is merely a label attached to the necessary 
documentation, etc., of the facts and circumstances involved in any one 
case in the courts, is that documentation in every case is not necessarily 
an end in itself. The personal knowledge or verbal commitments made by 
such individuals as the contracting officer, the buyer, the contract 
specialist, the project engineer, the project monitor or the map chief 
and the Finance Officer often will fill many gaps. Consequently, all 
such individuals, if appropriate, must be interviewed and their knowledge 
of the situation formalized by means of statements. These people of 
course are potential witnesses for the government, and the perpetuation 
of their testimony in the early stages of "the game" cannot be stressed | 
too strongly. With the calendars of the court as crowded as they are, 
it often takes a long period of time before a case comes to its final 
conclusion. The memories of people become fogged and it is many times 
extremely difficult to reconstitute a factual situation in its proper 
setting many months or even years subsequent to the occurring of such 
event. Perpetuation of testimony is extremely important and cannot be 
overlooked. | 


It should be impressed upon all Judge Advocates that initial litiga- 
tion reports should be as complete as possible, sufficiently detailed 
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to enable the Office of The Judge Advocate General to formulate a deter- 
mination as to representation by the Department of Justice, or if repre- 
sentation is required, complete enough to enable the government to base 
an answer to the complaint or petition. In the event all requisite 
information is not immediately available, any "gaps" in the initial 
report must be closed by supplemental reports. The Judge Advocate's 
responsibility does not end with his initial litigation report. He 

must monitor and supervise the case to its ultimate conclusion and 
furnish the Office of The Judge Advocate General with all necessary 
documentation and pleadings as the case progresses, both prior to and 
during actual litigation. He must lend every cooperation to the United 
States Attorney, if the case is being tried in the local courts and 
maintain constant liaison with that office. This does not mean, however, 
that the Judge Advocate should be an "independent operator" and disregard 
his responsibilities to the Office of The Judge Advocate General. 


Litigation involving Air Force procurement activities is a part and 
and parcel of a Judge Advocate's functions. The Judge Advocate has con- 
siderably more than an academic interest in these matters. The ground- 
work accomplished by the Judge Advocate in this area, both in the collec- 
tion of evidence and analysis of the problems involved, will contribute 
immeasurably to the success of the government's efforts in the defense 
or prosecution of cases resulting from Air Force procurement activities. 


* 
* * 
* 


H.R. 10193 - Bill For Procurement and Retention of Judge Advocates 


On February 4, 1960, Mr. John J. Flynt (Georgia) introduced in the 
House of Representatives, a Bill to provide for the procurement and 
retention of judge advocates and law specialist officers for the Army, 
Navy, Air Force and Coast Guard. Essentially it provides for three 
years service credit in computation of basic pay and, except in time 
of war, incentive pay in the amount of $150 per month for officers having 
served 3 years active duty as a judge advocate, $200 per month for 6 
years, and $250 per month for 10 years. Warrant Officers and enlisted 
personnel admitted to practice before a Federal Court or the Highest 
Court of a State, who have completed 2 years of active duty and are assign- 
ed to positions involving legal duties, would receive incentive pay at 
the rate of $60. per month under the provisions of the Bill. In addition, 
H.R. 10193 provides that officers may be promoted to the temporary grade 
of Captain (or Lieutenant) after completion of 1 year of active duty as 
a judge advocate. The Bill was referred to the House Armed Services 
Committee. 
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THE RINEHART VACUUM 


By Captain James C. Hancock 
Headquarters Alaskan Air Command 


On 15 November 1957, Judge Homer Ferguson, writing for a 
divided Court of Military Appeals, made the following pronounce- 
ment: "We hereby direct that the practice of using the Manual 
by members of general courts-martial or special courts-martial 
(except the president) during the course of the trial or while 
deliberating on the findings and the sentence be completely dis- 
continued on a date not later than 30 days after the promulgation 
of the mandate in this case." Judge Latimer, writing on the 
dissent in this case, made the following observations: "There 
is less reason for a general court-martial to consult the Manual 
than there is for a special court-martial to use its provisions." 
Further, "If an accused cannot obtain a fair trial in a general 
court-martial without guidance from a law officer, he surely 
cannot be afforded one by a special court without help from readily 
available authorities." Further, "When Congress set up special 
courts without requiring the presiding officer to be a lawyer, 
it must have anticipated that the members could receive assistance 
on the law and on the regulations governing sentences from some 
source, and history teaches me that the fountainhead was the 
Manual." (United States v. Rinehart, 8 USCMA 402, 24 CMR 212). 


The full force of the Rinehart decision should have been 
anticipated by military lawyers everywhere after publication of 
Chief Judge Quinn's opinion for a divided court in the Boswell 
case, decided July 19, 1957. There it was stated, " .. . We 
disapprove the practice of providing the court members with a copy 
of the Manual for Courts-Martial for use in their closed session 
deliberations." (United States v. Boswell, 8 USCMA 145, 22 CMR 
369). It would be feckless at this point in time to launch oblique 
or collateral attacks on the rationale of Rinehart and such is not 
the purpose of this paper. It does appear appropriate, however, 
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to examine with some particularity the Rinehart-altered course of 


Military Justice with an eye to developing workable postulates for 
the field. 


This discussion is limited to the impact of the Rinehart 
doctrine on trials by special courts-martial in the United States 
Air-Force, for it is here that this decision has created a legal 
vacuum. Webster tells us that a vacuum is "An unfilled or empty 
space or extent; something devoid of contents or content; a void; 

a gap." A more apt term to describe the post-Rinehart special 
court-martial can hardly be imagined, for here now is an entire and 
self-contained judiciary, whose sole source of legal enlightenment 
has been snatched from them with no specific substitute provided. 
And this writer is certain that the Court of Military Appeals, as 
does nature, abhors a vacuum. It may well be that in an analysis 
of the problems engendered by Rinehart, certain basic deficiencies 
in the entire concept of special courts-martial in the Air Force 
will be apparent. This should not deter us, for the system is 

with us for better or worse and in the Air Force, at least, it is 
the forum for numerically substantial criminal prosecutions. But 
it is a system, as we will develop below, whose latent defects have 
been made patent by Rinehart. It is noted that The Judge Advocate 
General of the Air Force initially interpreted the language of 
Rinehart to allow the president of a special court-martial to retain 
a copy of the Manual during closed sessions of the court, and he 

so indicated this interpretation in a letter dated 19 November 1957 
to all Staff Judge Advocates. This interpretation was dispelled 
when the Court of Military Appeals, on 18 December 1957, issued 
Order Number 10009, which directed that no member of a special 
court-martial could use the Manual in closed sessions. This writer 
strongly suspects that one of the immediate effects of this order 
was to relegate to history the use of lay counsel on Special Courts. 
At least, it may be observed that it would be a bold Staff Judge 
Advocate indeed, who, after Rinehart, would trust a criminal prose- 
cution before a Manual-less court to the hands of a trial counsel 
not qualified within the terms of Article 27b, UCMJ. 


Historically, the practice of allowing military tribunals to 
have access to textual materials has been tacitly, if not specifically, 
authorized, in plain recognition of the necessity of providing mili- 
tary jurymen with guides in the law. It was not until the promulga- 
tion of the 1949 Manual for Courts-Martial and the then Article 31 
of the Articles of War that court-martial members received any formal 
instruction whatsoever on matters of law. And even then it was only 
required that they be instructed in accordance with what we now know 
as the statutory instruction concerning reasonable doubt, presumption 
of innocence, and burden of proof, provided for in Article 5lc (33, 
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(2), (3), and (4) of the UCMJ. Under the present Manual for 
Courts-Martial and the UCMJ, the instructional area has been 
expanded to include instructions on the "elements of the offense" 
charged. (Art Sle, UCMJ). Without detailing by citation, the 
instructional area has been further expanded by judicial decisions 
to require additional instructions on such things as affirmative 
defenses, voluntary nature of confessions, and so forth. 


Turning now to the actual problem, which stated simply is, 
"What are the functions of the President of a Special Court-Martial 
in the Instructional Field," it is the opinion of this writer that 
these functions are absolutely equated to the functions of a law 
officer in a general court-martial. It is quite simple to find 
judicial expression of this particular proposition. ". . . It 
has been necessary to impose on the president of a special court- 
martial instructional duties which require powers of legal discern- 
ment approximating those of a qualified law officer." (United 
States v. Pinkston, 6 USCMA 700, 21 CMR 22) "Like the law officer 
of a general court-martial, the president of a special court-martial 
must instruct the court members upon the principles of law required 
for an intelligent and informed determination of the accused's 
guilt or innocence." (United States v. Williams, 7 USCMA 434, 22 
CMR 224) "I am unwilling to presume that the members of the court- 
martial know the law .. . It is the duty of the law officer of a 
general court-martial and the president of a special court-martial 
to properly advise them on the law. Where .. . he fails to do so, 
there is a fair chance that any understanding of the law the court 
members may have had might not be a correct one." (United States 
v. Reid, 10 USCMA 71, 27 CMR 145; United States v. Spiva, 10 USCMA 
307, 27 CMR 381) The proposition that the members of a special 
court-martial are no more learned in the law than those of a general 
court-martial seems to be beyond cavil. It would seem to follow 
then, that whatever instructions may be required of a law officer 
are then required of a special court-martial president. 


One matter of practical application will tend to point up the 
consideration that a special court-martial may more or less operate 
willy-nilly in the instructional field, and that is simply that a 
much smaller percentage of special courts-martial receive appellate 
review by Boards of Review and the Court of Military Appeals than 
do general courts-martial. A few statistics will demonstrate this 
fact. During a given calendar year there will be approximately five 
times as many special courts as there will be general courts in the 
United States Air Force. However, only 24% of the special courts- 
martial will result in a BCD approved by the reviewing authority, 
while 80% of all general courts result in approved punitive dis- 
charges. However, no hint of the doctrine of "de minimis" should 
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result from the above statistics, because in a given year the 244% 


figure applicable to approved special court BCDs will generate 
approximately 1500 such approved sentences. 


The subject of instructions to members of courts-martial is 
a rapidly expanding one. Indeed, it has almost expanded beyond 
the wildest dreams of some of those military lawyers intimately 
connected with the drafting of our present Manual. The following 
language is found on Pages 72 through 76 of the Legal and Legisla- 
tive Basis Manual for Courts-Martial, U.S. 1951: "It must be 
concluded . . . that Congress did not intend to adopt the Federal 
rule that 'instruction on the law' of the case will be given, but 
rather that it intended to adopt a much less burdensome rule. The 
above conclusion is further bolstered by the fact that as Article 
5lc makes no distinction between the powers and duties of the 
president of a special court-martial and the law officer, it is 
clear that Congress intended the president and the law officer to 
give the same instructions as to the elements of the offense. 

- The Manual provides that the requirements of Article 5lc 
with respect to instructing the court as to the elements of the 
offense will be met, as the instruction includes nothing more than 
a reading of the pertinent paragraph entitled 'Proof,' which 
appears in the discussion of each of the punitive articles . 
The president of a special court-martial should always follow 
this procedure in instructing as to the elements of proof." That 
the foregoing is no longer authoritative we need only refer to 
the cases of United States v. Strong, 5 CMR 55, and United States 
v. Gilbertson, CMR 57, in which the Court of Military Appeals 
announced that instructions on the elements of the offense in the 
language of the Manual discussion alone are insufficient. Further 
quoting from Page 75 of the Legal and Legislative Basis Manual for 
Courts-Martial, 1951," .. . It is clear that neither the law 
officer nor the president of a special court-martial is required 
to give such additional instructions (additional instructions being 
other than those required by Article 51c, UCMJ)." (parenthesis 
added) The current invalidity of this statement needs no citations. 
And still further, "If it is necessary for the president of a 
special court-martial to give additional instructions (e.g., as to 
a lesser included offense), he may do so in closed session, off the 
record." The appellate results of such a procedure are too horrible 
to contemplate. It is also abundantly apparent that the drafters 
of our present Manual were not too concerned with instructional 
problems in futuro, believing, as they must have, that the military 
jurymen would have for their use and guidance the Manual. In fact, 
in setting out certain rules to guide those charged with instructing 
the court, we find the following language on Page 76 of the Legal 
and Legislative Basis Manual for Courts-Martial, U.S., 1951: 
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"Recognizing the fact that the members of the court . . . may con- 

sult the Manual in closed session . . . in lieu of giving instructions 
on a certain point, the law officer properly may invite the court's 
attention to appropriate portions of the Manual and note in the court 
records that a copy of the Manual is available for the court's examina- 
tion. 


However, there were those Air Force military lawyers who saw 
the handwriting on the wall in the instructional area. Then Brigadier 
General Albert M. Kuhfeld, at the Conference of The Judge Advocate 
General, USAF, held at Bolling Air Force Base, Washington, D. C. on 
9 and 10 April 1951, made the following prophetic observation: "An- 
other thing that we anticipate is going to cause us a lot of trouble 
are the instructions (by the law officer), and this is one of the 
places where I do not think we are making a mountain out of a mole- 
hill; I think it is going to cause us a lot of trouble..." And 
the trouble thus predicted has come to pass. Too, the fact that 
these troubles have centered principally upon the poor efforts of 
service law officers to properly discharge their ever mounting 
responsibilities is no indication that special courts, on the other 
hand, are receiving the benefit of learned and accurate instructions. 
Rather, it is, as noted above, the result of fewer special court- 
martial records finding their way to the higher appellate agencies. 
Interestingly enougn, though, we note that at this writing the Court 
of Military Appeals since Rinehart has had occasion to review 
approximately 57 special courts-martial cases, in some 19 of which 
there was an instructional issue (these figures are approximate for 
the reason that the United States Navy has, in the past, used no 
distinctive listing or numbering of their special courts-martial 
cases, so that in the reported volumes it is sometimes impossible 
to determine whether a reported Navy case is a special or general 
court). The Court of Military Appeals, in each of the 19 cases 
containing instructional issues, has found specific fault (though 
not necessarily reversible errors) with the instruction being questioned. 
Admittedly many of these cases resulted from ignorance of or disregard 
for the so-called Turner doctrine. However, this does not change 
the basic fact that since Rinehart, every instruction to a special 
court-martial which the Court of Military Appeals has had occasion 
to examine has been criticized. 


Accepting the premise that the president of a special court- 
martial has the same duties and responsibilities in the instructional 
sphere as does the law officer of a general court, certain further 
observations need be made. One of the most troublesome problems to 
the lawyer bent upon furnishing legal guideposts to a jury is a 
proper instruction on reasonable doubt. As Judge Latimer so aptly 
phrased it, "Few words or phrases in the law have been the subject 
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of more comment, discussion, explanation, and prolix lament than the 
term 'reasonable doubt.' Supreme Court justice and city magistrate 
alike have labored arduously to fix its meaning with certainty and 
precision, and legal scholars have considered the advisability of 
attempting to define the term by paraphrasing or circumlocution. 
Therefore it is not without reason that such law officers would be 
well advised not to expand their definition to include all the 
incomprehensive formulae found in the reported cases." (United 
States v. Kloh, 10 USCMA 329, 27 CMR 403) It must be emphasized 
that Judge Latimer adjured only against an expanded definition of 
reasonable doubt and not against a definition itself. Again advert- 
ing to Paragraph 51c, UCMJ, we find that the court must be charged 
in certain specific language prior to voting on its findings. There 
is no requirement in that Article or elsewhere in the Code or in 

the Manual for Courts-Martial, 1951, itself that any of the words 
used in the statutory charge must be defined. Nor can military 
precedent be found for the proposition that a court-martial must be 
specifically given a definition of reasonable doubt. In fact, in 
United States v. Soukup, Judge Brosman, speaking for an unanimous 
court, had this to say: ". . . He (the law officer) did not 
explicitly and in detail define what constitutes ‘reasonable doubt.' 
This is claimed as fatal error. We disagree. Neither Article 5lc 
of the Code .. . nor Paragraph 73b of the Manual .. . demand 
expansion of the charge on this point beyond the requirement of a 
statement that the evidence must establish guilt beyond reasonable 
doubt." (parenthesis added) Judge Brosman went on to observe that 
the court considered some definition of reasonable doubt to be 
"desirable in many cases", but held that the failure to so define, 
if not requested, did not provide a "basis for reversal." (United 
States v. Soukup, 7 CMR 71) Soukup preceded Rinehart by some 16 
volumes of court-martial reports and the former's language must 

now be interpreted in the light of the latter. This is so in view 
of the fact that military jurymen no longer have access to a Manual 
for Courts-Martial and the explanatory material contained therein 

in Paragraph Tha(3), a@ paragraph to which their particular attention 
was, prior to Rinehart, directed in accordance with the guide for 
trial procedures, Appendix 8a of the Manual for Courts-Martial, 

Page 518. It is not a strained conclusion for this writer that 

when Judge Brosman so confidently wrote off the necessity of a 
definition of reasonable doubt in Soukup, he had in mind that any 
court-martial member, with reservations as to the exact meaning 

of the term, need only open his Manual to Paragraph Tha(3) and 

read the definition that the President had established by Executive 
Order. But that is the dear dead past. The Judge Advocate General 
of the Air Force, naturally, was not oblivious to this aspect of 

the Rinehart decision, as he provided in AFM 110-5, dated 12 June 1959, 
on Page 3, for an instruction in lieu of reference to Paragraph Tha, 
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Manual for Courts-Martial, 1951. Although this particular instruction 
is worded so as to indicate that its use is restricted to the law 
officer of a general court, and although reference to Paragraph Tha, 
Manual for Courts-Martial, 1951, was required by Appendix 8, Manual 
for Courts-Martial, 1951, to be made by the law officer only, it is 
earnestly submitted that the same instruction should be given by 
presidents of special courts-martial with due regard for such portions 


of the instruction that have been and will be struck down by judicial 
fiat. 


Another area of instructional problems, which AFM 110-5 solves 
for the law officer, is voting on the findings. Pre-Rinehart all 
the court needed to do to determine the proper procedures on voting 
in closed session was to turn to Page 117, Manual for Courts-Martial, 
1951, where the procedure was clearly and concisely outlined for them. 
Now AFM 110-5 provides for such procedure to be outlined for the 
general court members by the law officer in his instructions. But 
what of the poor and unenlightened special court member, who is today 
just as Manual-less as is his more favored brother on the general 
court panel? What special endowments does he possess that will allow 
him to know that his ballot must be secret, that it must be written, 
that he should vote on a specification before the charge under which 
it is laid, and that it takes himself and enough other members to 
make a two-thirds majority voting guilty to convict, etc.? Without 
such instructions, one must wonder how many accused have been con- 
vinced of offenses by special courts and sentenced up to six months 
confinement at hard labor on a bare majority vote. This is perhaps 
idle, but pointed, speculation. 


If Rinehart has expanded the functions of the special court-martial 
president, it has, for all practical purposes, revolutionized the 
functions of the special court-martial trial counsel. This last for 
the very good and sufficient reason that it is not enough to say that 
the president of a special court-martial must instruct on the law, he 
must know what law to instruct on. He must not, in the interests of 
ultimate justice, be left like a rudderless ship on the turbulent trial 
sea to be buffeted by opposing winds of adversary counsel. Omnipotence 
and/or omniscience are not expected of a lay juryman, even though he be 
senior on his panel. And, as we may not demand of a defense counsel 
impartiality which might impinge on the overweighing fidelity owed by 
him to his client, we must turn to the last remaining officer of the 
court, the trial counsel, to fill the Rinehart vacuum. In all practical 
effect, this constitutes the trial counsel a specie of law officer with- 
out portfolio, a hydra-headed trial factotum who must weigh all trial 
occurrences on two separate scales - one balanced by the adversary 
nature of his function as public prosecutor, the other weighted by the 
impartial necessity of framing the evidence with the applicable law. 
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He must, for example, vigorously urge that no lesser included offense 
has been raised by the evidence while on the other hand preparing an 
instruction on such lesser included offense, so that the issue may 
properly be determined by the court. He must acquiesce in an accused's 
requested instruction, which properly frames a theory of defense and 
then argue militantly that such theory is untenable. That all this 
borders schizophrenia need not detain us - it is the state of today's 
law in the military. Yet the plight of the special court-martial 
trial counsel whose functions now partake of the law officer's is 

such that he has the responsibility but none of the attendant dignity. 
For though he assiduously drafts and prepares instructions, they are 
submitted to the president for his ultimate determination as to whether 
or not they shall be given as expositive of the law of the case. 


All of the foregoing, it is submitted, must point up the fact that 
special courts-martial in the Air Force now demand the same sensitive 
handling accorded by a law officer to a Manual-less general court- 
martial panel. If this be a frightening prospect, we may take solace 
from the words of Justice Oliver Wendell Holmes, delivered to the 
Harvard Law School Association in 1886: 


"The law has got to be stated over again. And 
I venture to say that in fifty years we shall 
have it in a form of which no man could have 
dreamed fifty years ago." 


N.B. military lawyers: read "five" for "fifty" 


EDITOR'S NOTE: Pending before the Court of Military Appeals is an 

issue as to whether an accused was prejudiced by the fact that the 
president of a general court-martial used a manual during trial. United 
States v. Dobbs, (No. 13496), granted 13 November 1959. Authority for 
the use of a manual, in open sessions of the court, by the president of 
a special courts-martial is found in COMA Order, Yelverton, (No. 10,009), 
18 December 1957. 
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The law should be loved a little because it is felt to be just; 
feared a little because it is severe; hated a little because it is 
to a certain degree out of sympathy with the prevalent temper of the 
day; and respected because it is felt to be a necessity. 


---- Emile Fourget 








THE DIRECTED FINDING THROUGH 


JUDICIAL LEGISLATION 


By Captain George D. Schrader 


The case of the United States v. Cruz concerns the power of the 
law officer of a general court-martial to direct a finding of guilty 
based on the accused's plea of guilty without compliance with Article 
5la of the Uniform Code of Military Justice which requires the find- 
ing to be arrived at by secret written ballot of the court members. 


During the trial, the accused plead guilty. A conference was 
then held by the law officer, counsel for each side, and the accused, 
during which the law officer inquired as to the voluntariness of the 
plea and advised the accused as to his rights to plead not guilty. 
The law officer then entered a finding of guilty without referring 
the matter to the members of the court for a vote. Thereafter the 
court took up the matter of sentencing and proceeded to conclude the 
hearing. 


This was not a case of first impression upon the United States 
Court of Military Appeals as the case of the United States v. Lucas 
established a precedent for their decision. The Lucas case was a 
special court-martial in which, after a plea of guilty, the president 
entered a finding of guilty without the required vote as prescribed 
by Article 5la. The Court of Military Appeals in the Cruz case held 
that there was no distinction between the duties of the law officer 
of a general court-martial and the president of a special court-martial 
in this area when they said, referring to the latter: 


"True it may be that he properly acts as their 
spokesman when the findings they have reached 
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are announced, but he, no more than a law officer, 
has any authority whatever to usurp the functions 
of the court-martial members, vote for them, and 

enter a finding in which they have had no part.3" 


Concerning the question of the trial court's failure to vote on 
the finding as prescribed in Article 5la, Uniform Code of Military 
Justice, the Court of Military Appeals, in both cases, held this was 
an error of law but not prejudicial. The Board of Reyiew went even 
further in the case of the United States v. Brumbaugh’ when they held 
that even an objection by the trial defense counsel to the omission of 
a formal finding of guilty under a similar fact situation did not in- 
crease the seriousness of the error. Here the Board held, in affirm- 
ing the Lucas decision, that the omission was a harmless error and an 
objection did not convert it into prejudicial error. 


The Court of Military Appeals in the Cruz case affirmed the Lucas 
case concerning the matter of voting, but did not discuss the issue of 
failing to properly instruct the court in accordance with paragraph 73b 
of the Manual for Courts-Martial. However, the Lucas case discussed 
this subject at some length, pointing out that Section 5lce of the Code 
does not require that the court be instructed concerning the elements 
of the offense and the statutory charge as set out therein, when there 
is a plea of guilty. This requirement emanates from paragraph 73b of 
the Manual for Courts-Martial as follows: 


"After instructing the court as to the elements of 
each offense charged, the law officer (president of 
a special court-martial) shall, in all cases, in- 
cluding those in which a plea of guilty has been 
entered, charge the court vee 


In discussing this matter, the court, through Mr. Justice Latimer, 
pointed out that the above requirement concerning an instruction when 
a plea of guilty has been entered was executive, not legislative, but 
should be given due consideration as the Code did not prohibit such 
an instruction in a guilty plea case. The court further held that 
such instruction was mandatory and non-compliance in this regard was 
error as a matter of law. 


35y ra, footnote 1, at 461. 


Mon 399831 Brumbaugh, 26 CMR 649. 
5 
MCM 1951 par 73b. 
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However, both the error of failing to instruct and failing to 
vote were held by the Court of Military Appeals to be procedural and 
as such did not constitute grounds for reversal unless sufficiently 
prejudicial. Section 59a of the Code is the basis for these decisions 
as it requires an error of law to materially prejudice the substantial 
rights of the accused before constituting grounds for reversal. The 
court defined these rights as "+ agtiot seeming or imaginary, not illusive, 
but real, solid and firm rights."° Therefore, on both occasions the 
Court of Military Appeals has held that failure to vote on findings 
when a plea of guilty has been entered and the accused acknowledges that 
he understands his rights and does not object to such procedure, cannot 
be considered as materially prejudicial. 


Rt tai 


A main topic of discussion by the Court of Military Appeals in 
both cases concerned the effect of a plea of guilty.! In defining such 
a plea and the legal significance thereof, the case of Kercheval v. 
United States was cited wherein the Supreme Court of the United States 
said: 


"A plea of guilty differs in purpose and effect 
from a mere admission or an extra-judicial con- 
fession; it is itself a conviction. Like a 
verdict of a jury it is conclusive. More is 
not required; the court has nothing to do but give 
judgment and sentence. Out of just consideration 
for persons accused of crime, courts are careful 
that a plea of guilty shall not be accepted unless 
made voluntarily after proper advice and with full 
understanding of the consequences. When one so pleads 
he may be held bound. United States v. Bayaud (C.C.) 
23 Fed. 721. But, on timely application, the court 
will vacate a plea of guilty shown to have been 
unfairly obtained or given through ignorance, fear 
or inadvertence. Such an application does not 
involve any question of guilt or innocence." 


NE Sate 


Thus, it would seem there is sufficient basis in the law, both military 
and civilian, to allow the president of a special court-martial or the 
law officer of a general court-martial to disregard the useless pro- 
cedure set forth in the Manual concerning both the requirement for 


Supra, footnote 2, at 23. F 
T 
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See Rule 11 Federal Rules of Criminal Procedure, Annotated. 18 USCA 200. 
274 US 220, 223-2204, 71 L. Ed. 1009. 
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instruction and a vote on finding when there has been a plea of guilty, 
properly and voluntarily entered. 


The majority opinion in the Cruz case commented on the lack of any 
great saving of time by such a short cut and further stated that the 
saving of time would not be important if a substantial right had been 
denied the accused. With the latter, I wholeheartedly agree because 
the saving of time and/or money at the expense of denying any substantial 
right to an accused cannot be condoned under our judicial system. How- 
ever, under these facts the court has held that there was no denial of 
any substantial rights of the accused; therefore, the savings of time 
and money makes a very strong argument in favor of the procedure here 
approved. Considering the number of guilty plea cases tried each year 
throughout the armed forces, the man-hours spent by the court members, 
counsel, court reporters, and reviewing authority, plus the cost of 
preparing the records of trial, it is submitted that the saving of time 
and money would be tremendous if the procedure of a directed finding 
was firmly adopted. 


In his dissenting opinion in the Cruz case, Mr. Justice Ferguson 
advocates following the formal proceeding and predicts that, based on 
this case, the services will hereafter eliminate the deliberation and 
voting on the finding. However, this apparently has been possible 
since the Lucas case, but the Air Force has not done away with the 
instructions and formal finding in the guilty plea cases. 


Mr. Justice Ferguson further states: 


"A court-martial is not a private and personal 
tribunal for the services to use as they see fit, 
but a judicial body created by Congress for the 
administration of justice that we might have in 
the armed forces truly a government of laws and 
not of men. The type of proceedings approved 
today returns control of military justice to the 
commander, for it forever forecloses the court 
members from questioning the voluntariness of the 
accused's plea or obtaining the facts in the case, 
and interposes between the convening authority 
and the accused only the thin shield of the law 
officer, himself frequently the subordinate of 
the individual who has ordered the trial."? 





"supra, footnote 1, at 463. 
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If this charge be true, then perhaps we should remove the law officer 
from the control of the convening authority and place him in a separate 
command or directly under the Department of Defense, thereby removing 
any possibility of command influence. The law officer is now and has 
always been the so called "thin shield" between the accused and the 
convening authority. It is his responsibility to see that a plea of 
guilty is voluntary and that the accused understands the meaning and 
effect of such a plea. When this responsibility is coupled with the 
presence of certified defense counsel and a stipulation of fact, which 
is required under Air Force policy, it is beyond rational thinking to 
suppose (1) the court would desire to inquire into the voluntariness 
of the plea (even if they did, nothing would prohibit such inquiry), 
and (2) that they, as reasonable men, would render a verdict other 
than that of guilty. The court stated in both cases: 


"Courts-martial are presumed to return a 

true and just finding according to the 
evidence. The evidence of guilt was con- 
clusive... There remained only a vote 

on the single issue of whether the accused 
was guilty of being absent without leave. 

He had pleaded he was so it was inconceivable 
that the court would have found otherwise ."1° 


In our civilian tribunals, both federal and state, from which comes the 

basis of our system of justice under the Uniform Code of Military Justice, 
there would be no jury even impaneled if a guilty plea was entered. Thus, 

it seems rather unnecessary to follow a procedure found useless in our j 
other judicial systems. f 


During the past few years the Court of Military Appeals has, through 
its decisions, directed revolutionary changes in the trial procedure and 
in other areas. In the area under discussion, it would seem the court 
has withheld full approval of the directed finding procedure, yet con- 
doned the theory involved. They seem to feel that Congress must act in 
this area when, in fact, Congress has not excluded the very position 
which the court reluctantly upholds. 


Therefore, based on sound reasoning, the court has enacted through 
judicial legislation, a method whereby the trial procedure can be expedit - 
ed, where there is less chance for error, where there is an immeasurable 


. 
Sa ETT 


10s, ra, footnote 2, at 25. 

lL inited States v. Kraskouskas, 9 USCMA 607, 26 CMR 387; United States 
v. Turner, 9 USCMA 124, 25 CMR 386; United States v. Rinehart, 5 USCMA 
02, 24 CMR 212. 
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saving in time and money, and where the law officer is elevated to a 
higher position of authority in keeping with his likeness unto that of 
a judge. The court left only one reservation which was stated in the 
Lucas case and reiterated in the Cruz case: 


"By reversing the Board of Review, we do not 
wish to be understood as holding that courts- 
martial should not strictly comply with the 
provisions of the ... Code and the Manual .... 
The fewer the errors of law, the fewer the 
complaints about injustices." 


With the overall theory of this, I agree, but how, under the rule 

as set out in these two cases, can there be injustices and errors 

of law which are prejudicial to the substantial rights of the accused 
when the court itself holds otherwise? 


= + + 


RECENT COURT CASES - Jurisdiction To Try Civilians 


On 18 January 1960 the Supreme Court of the United States announced 
decisions in four October Term cases which denied courts-martial juris- 
diction to try military dependents and civilian employees of the govern- 
ment for offenses committed while accompanying the armed forces overseas, 
in peacetime. 


In United States ex rel Singleton v. Kinsella, No. 22 the Court 
affirmed a lower court decision granting a writ of habeas corpus to a 
civilian dependent who had been found guilty by general court-martial 
of involuntary manslaughter. In United States ex rel Guagliardo v. 
McElroy, No. 21, the Court affirmed a Court of Appeals decision grant- 
ing a writ of habeas corpus to a civilian employee of the Air Force who 
had been found guilty by a general court-martial of larceny. Ina 
companion case, Wilson v. Bohlender, No. 37, the Court reversed a Court 
of Appeals decision which had upheld court-martial jurisdiction over an 
Army civilian employee for non-capital offenses committed in Berlin. 

In Grisham v. Hagan, No. 58, the Court held that a civilian employee 
cannot be tried by court-martial for a capital offense. The Court stated 
that the Constitution does not permit trial of a civilian employee for 
either a capital or non-capital offense. 





12 
Supra, footnote 2, at 26. 4S 











Armed Forces Forensic Sciences Symposium 


A three-day symposium to discuss problems of mutual interest to 
medical, legal, and law enforcement officers in the Armed Forces and 
other government agencies, will be conducted at the Armed Forces 
Institute of Pathology, Washington, D. C., 3 thru 5 May 1960. The 
symposium will be composed of lectures, panels, and appropriate demon- 


strations of toxicological and other scientific methods used in investi- 
gations. 


This symposium is designed to indoctrinate hospital commanders, 
base and post surgeons, JAG Officers, military police officers and 
others, along the line of medical jurisprudence, to enable these persons 
to know when and how to utilize the pathologist, and how to better handle 
cases involving medical problems. Due to the increasing possibilities 
of litigation against the government, it is considered imperative that 
a better liaison be established between the medical officer and the 
responsible investigator. 


Specialists in various fields participating in the symposium will 
include Mr. Henry A. Schultz, Special Agent, F.B.I.; Major Joseph J. 
Corr, Jr., Chief, Army Criminal Investigations Laboratory; Dr. Alan 
Moritz, Western Reserve University, member, Scientific Advisory Board; 
Rear Admiral B. W. Hogan, Surgeon General, U.S. Navy; Major General G. W. 
Hickman, Jr., Judge Advocate General, U.S. Army; Judge Robert E. Quinn, 
Chief Justice, U.S. Court of Military Appeals; Dr. Russell Fisher, 
Medical Examiner, Baltimore, Maryland; and Colonel Thomas R. Taggart, 
Major Robert A. Prince and Mr. John A. Everhard from the Office of The 
Judge Advocate General, Headquarters, United States Air Force. 


This symposium will be the first of its kind in military history. 
It will provide an opportunity for representatives of three military 
departments to meet with government and other civilian legal and medical 
specialists to exchange ideas and discuss medico-legal problems relating 
to law enforcement. The entire symposium will be telecast to selected 
military installations throughout the Washington, D. C. area via closed 
circuit television. Information is being disseminated by the three 
services concerning application and selection for attendance at the 
symposium. 
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Military Lawyers Voted Membership In Bar Association 


The following amendments to the By-laws of the San Antonio Bar 
Association were approved at the regular monthly meeting of the Associa- 
tion in San Antonio on 15 December 1959: 


"Sec. 3-a. MILITARY MEMBERS. Members of the 
legal profession serving on active duty with 
the Armed Forces stationed in Bexar, County, 
whether or not members of the State Bar of 
Texas, may upon written application to the 
Association, approved by their respective 
commanding officers and the Board of Directors, 
be admitted to membership as Military Members, 
and may so continue as such while on such 
regular military duty. No such person who 

has been refused membership in any Bar Associa- 
tion or State Bar, or who has ever been suspended, 
expelled or officially disciplined shall be 
eligible. A military Member who shall no 
longer be on active duty, who desires to remain 
in the Association is otherwise eligible for 
membership therein, may be accepted as a 
Resident Member upon application and compliance 
with these By-laws governing that class of 
membership.” 


That Article II, Section 8, be and the same is hereby amended to 
read as, follows: 


"Sec. 8. DUES. Each member, except Military 

and Honorary Members, of the Association shall 

pay annual dues in the sum of $30.00 payable 

in advance on the first day of January of each year, 
provided, however, that practicing lawyers or 

law school members who have been licensed to 
practice law for less than five years shall 

pay dues of $15.00 per year; and further pro- 
vided that Military Members of field grade 

and higher rank shall pay dues of $5.00 per 

year, and all other Military Members shall 

pay dues of $2.50 per year. A newly elected 
member shall pay in advance such dues pro rata 

for the balance of such year in which he is 
elected, computed on a quarterly basis beginning 
with the quarter of the year in which his applica- 
tion for membership is made." 
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RETIRED JUDGE ADVOCATES 


The following is a partial list of retired Air Force Judge Advocates. 
Corrections and additions are solicited for publication in future issues 


of this Bulletin: 


Brigadier General Herbert M. Kidner 
3 Fort Hunt Road 
Alexandria, Virginia 


Colonel Durham E. Allen 
% First National Bank 
Maxwell Air Force Base, Alabama 


Colonel Richard R. Baker, Jr. 
115 S. Asaph St. 
Alexandria, Virginia 


Colonel Leroy G. Cooper 
Post Office, Box 193 
Carbondale, Colorado 


Colonel Charles L. Dollerhide 
532 W. 6th St. 
Davenport, Iowa 


Colonel William L. Doolan 
Route 3, Box 99 
Fern Creek, Kentucky 


Colonel Thomas M. Fagan 
328 Sorrento St. 

P. O. Box 187 

Venice, Florida 


Colonel David F. Foster 
574 Moline St. 
Aurora, Colorado 
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Colonel George A. Gray 
2900 Trentwood Blvd, PCB 
Orlando, Florida 


Colonel Albert T. Hayes 
4405 Cedar Mountain Drive 
Waco, Texas 


Colonel Roy A. Huckaby 
2118 Athens Court 
Apopka, Florida 


Colonel George O. Hanford 
502 Devon Pl., West Islip 
Long Island, New York 


Colonel James K. Kneussl 
404 Maple Street 
Big Rapids, Michigan 


Colonel Donald G. Lambert 
Twin Caves 
Southport, Maine 


Colonel Krit G. Logsdon 
1220 Milan Avenue 
Coral Gables, Florida 


Colonel Donald P. Mayhew 
22 Sheri Court 
Danville, California 











RETIRED JUDGE 


Colonel Joel B. Olmsted 
8531 North llth Avenue 
Phoenix, Arizona 


Colonel David D. Porter 
4697 South 34th St. 
Arlington, Virginia 


Colonel Clifford A. Sheldon 
1624 Eye St. N.W. 
Washington, D. C. 


Colonel Bernard B. Smith 
21026 Baltar 
Canoga Park, California 


Colonel Gaetano V. Strati 
% National Bank 

Ft. Sam Houston 

San Antonio, Texas 


Colonel Ralph W. Totman 
Alstead, 
New Hampshire 


Colonel Charles E. Wainwright 
4002 East-West Highway 
Chevy Chase, Maryland 


Colonel Abram L. Whipple, Jr. 
136 So. Martin St. 
Alexandria, Virginia 


Colonel Clement J. Wall 
1318 Patrick Henry Drive 
Falls Church, Virginia 


ADVOCATES 


Colonel Fred Wade 

30 W. Laurer Lane 

Pt. Ridge Farm 

Camp Hill, Pennsylvania 


Lt. Col Sidney Cohen 
Box 428-G. Rt. 
Turkey Point, Edgewater, Md. 


Lt. Col. Bradley Combs 
1 Rosa Avenue, Fort Wright 
Covington, Kentucky 


Lt. Col. Dorothy S. Feddern 
1725 Alexander Hamilton Dr. 
Reno, Nevada 


Lt. Col. Alex Pisciotta 
P.O. Box 262 
Lake Grove, N. Y. 


Lt. Col. Herman E. Schuler 
321 Delaware 
Dayton 5, Ohio 


Lt. Col. Arthur J. Shaw, Jr. 
Rt. 2, Box 1202 
Phoenix, Arizona 


Lt. Col. William Tatum 
2828 Shennandoah Rd. 
Riverside, California 


Major Sumner S. Miller 
2882 Miguel St. 
Riverside, California 
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NAME 


BENBOW, John W - 

BURNHAM, Perry H 

CLARK, Joseph J F 
GOLD, Morton J 


HAMMOND, Fred B Jr 


KELLEY, Charles A 


CRAFT, William C 


FIZER, Elmer P 


BOUTWELL, Rufus C Jr 
FAHRNEY, John W 
HAMBLEN, J. Fred 
HENNESSEY, Thomas R 
KINEVAN, Marcos E 


LLOYD, Samuel T Jr 


NEVELEFF, Jerome C 
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ASSIGNMENTS 


FROM TO 


LIEUTENANT COLONELS 


AMC, AMFEA USAFE, 7310th Spt Gp 
APO 10, NY, NY APO 57, NY, NY 

AMC, NAMAP CONAC, ARRC 

APO 323, SF, Calif Denver, Colo 

PACAF, 314th AD MATS, EASTAF 

APO 970, SF, Calif McGuire AFB, NJ 

HQ USAF, OTJAG AMC, SMAMA 
Washington, DC McClellan AFB, Calif 
AAC, Hq AAC ADC, 25th AD 

APO 942, Seattle, McChord AFB, 
Washington Washington 

USAFE, 3d AF HQ USAF, OTJAG 

APO 125, NY, NY Washington, DC 


Amended Assignments 


CONAC, ARRC PACAF, 313th AD 

Denver, Colo APO 239, SF, Calif 

PACAF, 313th AD HQ USAF, OTJAG 

APO 239, SF, Calif Washington, DC 
MAJORS 

HQ USAF, OTJAG MATS, 1608th AB Gp 

Washington, DC Charleston AFB, SC 

HQ USAF, OTJAG USAFA, AF Academy 

Washington, DC Colorado 

HQ USAF, OTJAG USAFA, AF Academy 

Washington, DC Colorado 

HQ USAF, OTJAG AMC, Hq AMC, Wright- 

Washington, DC Patterson AFB, Ohio 

HQ USAF, OTJAG USAFA, AF Academy 

Washington, DC Colorado 

ATC, Keesler HQ USAF, OTJAG 

Tech Tng Cen, Washington, DC 


Keesler AFB, Miss 

USAFE, Det 1, 48th ARDC, AFFTC 

Tac Ftr Wg, Edwards AFB, Calif 
APO 179, NY, NY 


APPROX 
MONTH 


Feb 60 
Jun 60 
Jun 60 
Jul 60 


Jun 60 


Aug 60 


Apr 60 


Cancelled 


Jul 60 
Jul 60 
Jul 60 
Sep 60 
Jul 60 


Jul 60 


Aug 60 

















SMITH, Donald H 
WILSON, George M 


YOUNG, Jack C 


BRADSTREET, Robert E 


BREWER, Donald W 
BRUTON, Thomas B 
CALLOWAY, Alfred V 
COULTER, Ransom H 
CRAWFORD, William A 


ERVIN, David L. 


FRIEDMAN, Stanley A 


GRIFFIN, Richard L 
HENSON, Archie L 


HOCKER, James S 


KEENAN, Eugene P 


KRATOCHVIL, Otto 


ASSIGNMENTS 


FROM 


MAJORS (Cont'd) 


HQ USAF, OTJAG 
Washington, DC 
PACAF, 13th AF 
APO 74, SF, Calif 
USAFA, AF Academy 
Colorado 


CAPTAINS 


USAFE 81st 

Tac Ftr Wg 

APO 755, NY, NY 
PACAF, 6143d AB Gp 
APO 929, SF, Calif 
USAFE, 17th AF 

APO 12, NY, NY 

AMC, NAMAP 

APO 323, SF, Calif 
PACAF, 6314th AB Wg 
APO 970, SF, Calif 
PACAF, 6431st AB Gp 
APO 235, SF, Calif 
CONAC, 2584th AB Sq 
Memphis Muni Aprt, 
Tennessee 

AAC, 10th AD 

APO 942, Seattle 
Washington 

Direct Appointee 


USAF Hospital 
Lackland AFB, Tex 
AAC, 10th AD 

APO 942, Seattle, 
Washington 

Direct Appointee 


HQ USAF, OTJAG 
Washington, DC 


USAFE , 3d AF 
APO 125, NY, NY 
HQ USAF, OTJAG 
Washington, DC 
HQ USAF, OTJAG 
Washington, DC 


SAC 93d Cmbt Spt Gp 
Castle AFB, Calif 


HQ USAF, OTJAG 
Washington, DC 
USAFA, AF Academy 
Colorado 

MATS, 1611th AB Gp 
McGuire AFB, NJ 
ADC, 26th AD 
Hancock Fld, NY 
HQ USAF, OTJAG 
Washington, DC 
USAFE, 7272d AB Wg 
APO 231, NY, NY 


SAC, 8th AF 
Westover AFB, Mass 


ATC, Lowry TTI Cen 
Lowry AFB, Colo 
USAFSS, 6960th 

Spt Gp, Kelly AFB Tex 
ARDC, AFMTC 

Patrick AFB, Fla 


HQ CMD, 1092d Avn Dep 
Gp, Medina Base, San 
Antonio, Texas 

USAFA, AF Academy 
Colo 


APPROX 
MONTH 


Sep 60 
Jul 60 


Jun 60 


Jul 60 


Jul 60 
Jun 60 
Aug 60 
Jun 60 


Apr 60 


Aug 60 


MAR 60 
ASAP 


Jun 60 


Feb 60 


Jul 60 
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NAME 


LAMATTINA, Frank J 


MATTHIS, John R B 
McKINNEY, Peter J 
McMULLIN, Joseph B 
ROBBINS, Frank M 
ROBERTS, Thomas G ° 


ROTH, Arthur J 


ROTHFELDER, Ernest W 


SEXTON, Roy D 
SLOANE, Herbert K 
TAYLOR, James Jr 
THOMPSON, Melvin C 
TOLLE, Mark S 


XIMENES, Waldo E 


CONNER, Jerry E 


MASON, Carl R 
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ASSIGNMENTS 


FROM 


CAPTAINS (Cont'd) 


USAFE, 3d AF 
APO 125, NY, NY 


MATS, 1608th AB Gp 
Charleston AFB, SC 
PACAF, 405th Ftr Weg 
APO 74, SF, Calif 
CONAC, 4th AF 
Hamilton AFB, Calif 
Direct Appointee 


SAC, 3929th AB Sq 
APO 241, NY, NY 
ARDC, AFSWC 
Kirtland AFB, N Mex 
Recallee 


MATS, 1605th AB Wg 
APO 406, NY, NY 
PACAF, ATF Thirteen 
APO 63, SF, Calif 
SAC, Hq SAC 

Offutt AFB, Nebr 
ATC, 3535th Nav Tng 


Wg, Mather AFB, Calif 
PACAF, 6167th Spt Sq 


APO 76, SF, Calif 
USAFE, 7102d Spt Sq 
APO 207, NY, NY 


TO 


AMC, Hq AMC, Wright- 


Patterson AFB, Ohio 


Duty Sta, Boston Sub- 
Office, Patent Prosecu- 
tion Br, Waltham, Mass. 


USAFA, AF Academy 
Colorado 

ADC, 29th AD 
Malmstrom AFB, Mont 
PACAF, 6314th AB Wg 
APO 970, SF, Calif 


SAC, 392d Cmbt Spt Gp 
Vandenberg AFB, Calif 


MATS, WESTAF 

Travis AFB, Calif 
CAIRC, 5700th AB Gp 
APO 825, NY, NY 
ADC, 33d Air Div 


Richards-Gebaur AFB, Mo 
SAC, 4238th Cmbt Spt Gp 


Barksdale AFB, La 
ADC, 32d Air Div 
Dobbins AFB, Ga 
HQ USAF, OTJAG 
Washington, DC 
PACAF, 13th AF 
APO 74, SF, Calif 


SAC, 7th Cmbt Spt Gp 


Carswell AFB, Tex 
SAC, 3977th Spt Gp 
APO 285, NY, NY 


Amended Assignments 


SAC, 4138th Cmbt Spt 
Gp, Turner AFB, Ga 


SAC, 815th Cmbt Spt 
Gp, Forbes AFB, Kans 


PACAF, 6214th Tac Msl 
Gp, APO 140, SF, Calif 


PACAF, 6167th Spt Sq 


APO 76, SF, Calif 


Jul 60 
Aug 60 
Apr 60 
Mar 60 
Jun 60 
Feb 60 
Feb 60 
Aug 60 
Jun 60 
Jul 60 
Jun 60 
Jun 60 


Apr 60 


Jun 60 


May 60 








ASSIGNMENTS 


APPROX 
NAME FROM TO MONTH 


Amended Assignments (Cont'd) 


ROBERTSON, Frederick R MATS, 1607th AB Wg PACAF, 6167th Spt Sq Cancelled 
Dover AFB, Del APO 76, SF, Calif 


FIRST LIEUTENANTS 


BELL, Irving Direct Appointee SAC, 4083d AB Weg Mar 60 
APO 23, NY, NY 
BOWLDEN, Max S Direct Appointee CONAC, Hq CAP Mar 60 
Ellington AFB, Tex 
CASARI, Guido J Jr Direct Appointee SAC 93d Cmbt Spt Gp Mar 60 
Castle AFB, Calif 
COOPERMAN, Seymour Direct Appointee SAC, 4061st Cmbt Spt Gp Mar 60 
Malmstrom AFB, Mont 
DOYLE, Richard M PACAF, 405th Ftr Wg SAC, 817th Cmbt Spt Gp Jan 60 
APO 74, SF, Calif Pease AFB, N.H. 
EUBANKS, Raymond C. Direct Appointee ATC, 3550th Fly Tng Wg Mar 60 
Moody AFB, Ga 
GLADSTONE, Stanley A Direct Appointee SAC, 42d Cmbt Spt Gp Mar 60 
Loring AFB, Maine 
GORDON, Richard F Recallee USAFE, 7486th AB Gp Feb 60 
APO 115, NY, NY 
HALL, James J Direct Appointee PACAF, 6214th Tac Msl Mar 60 
Gp, APO 140, SF, Calif 
HARSTON, Alfred L Direct Appointee ADC, 29th AD Mar 60 
Malmstrom AFB, Mont 
HAYWARD, Richard C MATS, 1611th AB Gp —_-USAFSS, 6952d Radio Sq Mar 60 
McGuire AFB, NJ Mobile, APO 199, NY, NY 
HOOVER, John C Direct Appointee HQ CMD, 1100th AB Wg Mar 60 
Bolling AFB, DC 
KINTNER, Gaylon K USAFE, 7101lst AB We SAC, 815th Cmbt Spt Gp May 60 
APO 332, NY, NY Forbes AFB, Kans 
LEE, Richard J SAC, 28th Cmbt Spt Gp AMC, NAMAP Jun 60 
Ellsworth AFB, SDak APO 323, SF, Calif 
MILONE, Harry SAC, 818th Cmbt Spt USAFE, 7206th Spt Gp Feb 60 
Gp, Lincoln AFB, Nebr APO 223, NY, NY 
PALLER, Bobby I SAC, 4084th AB Gp ADC, 32d AD Aug 60 
APO 121, NY, NY Dobbins AFB, Ga 
POLLOCK, Arnold H PACAF, 6431st AB Gp ATC, Amarillo TT Cen Aug 60 


APO 235, SF, Calif Amarillo AFB, Tex 
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ASSIGNMENTS 


FROM 


FIRST LIEUTENANTS (Cont'd) 


REIMER, Gary B 

ROSETTI, George Jr 
STEELE, Quentin D 
TENNER, Morris P 
THOMPSON, Paul M 

TROUT, Richard G 
WEBSTER, Stonewall J Jr 
WHITE, Roger G 


WOODY, Harland G 


HARE, William-R 


NERO, James J 


MALESOVAS, Jerry L 
MOONEYHAM, William S 
MURPHY, George M 
O'BRIEN, Henry F 


WALLACE, Archie 0 
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ATC, 3555th Fly Tng 
We, Perrin AFB, Tex 
Direct Appointee 
Direct Appointee 
Direct Appointee 
Direct Appointee 

SAC, 4238th Cmbt Spt 
Gp, Barksdale AFB, La 
Direct Appointee 


Direct Appointee 


Direct Appointee 


APPROX 
TO MONTH 
AAC, 10th AD Jun 60 


APO 942, Seattle, Wash 

SAC, 818th Cmbt Spt Gp Mar 60 
Lincoln AFB, Nebr 

ADC, lst Ftr Wg Mar 60 
Selfridge AFB, Mich 

HQ CMD, 1100th AB Wg Mar 60 
Bolling AFB, DC 

ARDC, AFSWC Mar 60 
Kirtland AFB, NMex 

USAFE, 501st Tac Con Jun 60 
Wg, APO 12, NY, NY 

SAC, 4060th Cmbt Spt Mar 60 
Gp, Dow AFB, Maine 

MATS, 63d Trp Carr Wg Mar 60 
Donaldson AFB, SC 

SAC, 825th Cmbt Spt Gp Mar 60 
Little Rock AFB, Ark 


Amended Assignments 


AU, 3800th AB Wg 

Maxwell AFB, Ala 

Direct Appointee 
SECOND LIEUTENANTS 

ROTC 

ROTC 

ROTC 


ROTC 


ROTC 


SAC, 3909th Cmbt Spt Gp Apr 60 
APO 167, NY, NY 
SAC, 306th Cmbt Spt Gp Jan 60 
MacDill AFB, Fla 


ATC, 3550th Fly Tng Wg Jan 60 
Moody AFB, Ga 


TAC, 839th AD Feb 60 
Sewart AFB, Tenn 

ADC, Washington ADS Feb 60 
Ft Lee, Va 

ATC, Keesler TT Cen Mar 60 


Keesler AFB, Miss 
ADC, Saulte St Marie Jan 60 
ADS, KI Sawyer AFB, Mich 
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ASSIGNMENTS 


APPROX 
NAME FROM TO MONTH 
SECOND LIEUTENANT (Cont'd) 

WALLER, Michael A ROTC SAC, 4130th Cmbt Spt Jan 60 
Gp, Bergstrom AFB, Tex 

WIRIN, William B ROTC SAC, 825th Cmbt Spt Gp Jan 60 
Little Rock AFB, Ark 

Amended Assignments 

FINDER, Jack L ROTC TAC, 4th Tac Ftr Weg Cancelled 
Seymour Johnson AFB, NC 

FINK, Stanley ROTC SAC, 3918th Cmbt Spt Gp Feb 60 
APO 194, NY, NY 

HUDANICH, John ROTC ATC, 3640th Plt Tng Wg Cancelled 
Laredo AFB, Tex 

PERSKY, Arnold I ROTC SAC, 814th Cmbt Spt Gp ASAP 
Westover AFB, Mass 

ROCHE, James M ROTC HQ CMD, 1100th AB We ASAP 


Bolling AFB, DC 
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JAG Bulletin Reporters 


The following officers have been appointed as reporters who will help 
the Bulletin provide Air Force wide coverage of matters of general interest 
to Judge Advocates. Anyone desiring advice or assistance in connection with 
the submission of items for publication should contact the reporter in his 
command ; 


Col Albert J. Clark, SJA, Air University, Maxwell AFB, Ala 

Lt. Col. John V. Knaus, Asst SJA, Hq TAC, Langley AFB, Va 

Lt. Col. Ernest R. Mattoon, Asst SJA, Hq ARDC, Andrews AFB, Wash, D. C. 
Lt. Col. Earl A. Morgan, Asst SJA, Hq USAFE, APO 633, NY, NY 

Lt. Col. Shalon Ralph, Asst SJA, Hq CONAC, Mitchell AFB, NY 

Lt. Col. Janna Tucker, Asst SJA, Hq ATC, Randolph AFB, Texas 

Maj Jay B. Brown, Asst SJA, Hq USAFSS, San Antonio, Texas 

Maj Robert E. Commins, Asst SJA, Hq AAC, APO 942, Seattle, Wash 
Maj George B. Garman, Asst SJA, Hq AMC, Wright-Patterson AFB, Ohio 
Capt Virginia Brennan, Asst SJA, Hq MATS, Scott AFB, Ill. 

Capt J. T. King, Asst SJA, Hq CAirC, APO 825, NY, NY 

Capt James Taylor Jr., Asst SJA, Hq SAC, Offutt AFB, Neb 
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